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Finding your PURPOSE –  PERSUASIVE WRITING vs. OBJECTIVE WRITING 
 

While the goal of objective writing is to inform and predict using a neutral point of view, 
with careful attention to OBJECTIVITY (as in an objective memo), persuasive writing is aimed 
at creating a desired outcome with a specific AUDIENCE (as in an appellate brief).  In legal 
writing, you may prepare an objective internal memorandum to inform your partner about a 
specific area of the law or an unbiased assessment of a case.  Even when your reader expects a 
prediction of the outcome of the case, this prediction should be based on objective analysis of the 
law that measures the strengths and weaknesses of the client’s position and balances them.  On 
the other hand, you may be writing to persuade a trial court to rule positively on a motion, 
persuading an appellate court to remand a case, or persuading a fellow attorney that a settlement 
will be in the best interests of both your clients.   

 
Thus, when writing persuasively, you must be clear on the PURPOSE of your persuasion, 

because that purpose will guide your choices throughout the WRITING PROCESS, from 
choosing content, strategy, and ORGANIZATION to REVISING for EMPHASIS.   
 
Getting Started – AUDIENCE and STRUCTURE  
 

When PREWRITING  persuasively, begin with the following two steps:  1) FOCUS on 
your AUDIENCE and 2) STRUCTURE your argument to convince your audience.   

 
1.  FOCUS  on your AUDIENCE. 

 
 Choose the strategy and content that will persuade the individual readers you are 
addressing.  When writing a brief, ask yourself what questions this court will ask and how the 
law supports resolving those questions in your client’s favor.  Do not assume that the exact 
arguments that prevailed at one level in the court system will prevail at the next level.  Trial 
courts emphasize precedent, appellate courts emphasize legal errors, and courts that review 
constitutional issues may emphasize long-term effects, precedent, or public policy.  So when 
deciding a criminal case, a trial court might be convinced by a careful comparison of your 
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client’s facts to the facts of previous cases; but an appellate court reviewing the same case might 
be convinced only by arguments that the trial court erred in its reasoning.   
 

2.  STRUCTURE your argument to convince your audience.   
 
 Choose the STRUCTURE that is most logical and convincing to this audience.  When 
ordering your issues, begin with the threshold issue if there is one; do not violate the reader’s 
sense of logical progression.  But if issues are independent, then begin with your most 
compelling argument for a strong first impression.  If one of three arguments is weaker than the 
others, place it between the others, so that it is not emphasized by being in either the first or the 
final position.   
 
 When stating and presenting each issue, begin with an affirmative statement of your 
position.  

 
The plaintiff provided adequate warning.  Twice he tried to reach the defendant by 
telephone before leaving messages when no one answered.   

 
Avoid letting your opponent’s arguments dictate your structure; use the structure that best suits 
your position.   
 
 Within PARAGRAPHS and PARAGRAPH BLOCKS, subordinate their arguments 
through careful use of subordinate clauses (SUBORDINATION), subheadings, or paragraphs 
placed in the middle of a larger paragraph block.  Retain your focus on your client’s position.  
Although you may need to refer to your opponent’s position in the course of your argument, do 
not dwell on it.   Beginning with a statement of the opposition’s position would create a 
defensive tone and make your organization dependant on the other side’s position.   

 
The plaintiff gave adequate warning.  She telephoned repeatedly and left messages 
on the defendant’s answering machine on two occasions.  

 
rather than 

 
The defense argues that the plaintiff gave no warning.  This is not the case, however, 
because the plaintiff left messages on the defendant’s answering machine on two 
occasions.   

 
While the latter example is not incorrect, it de-emphasizes your client’s position. 
 
Drafting and Revising with Persuasion in Mind 
 
  Revising persuasively involves using specific techniques that marry substantive concerns 
with decisions about syntax.  None of these alone makes an obvious difference, but all of them, 
when working in harmony, create a masterful piece of persuasion.  Each technique takes practice 
to master, so choose two or three from the following list and incorporate those into your writing 
habits.   
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1. Use subjects and verbs for specific effect – Put your main point in the main subject 

and verb in your sentence; conversely, de-emphasize points by putting them in 
dependent clauses: 
 
Although the defendant had not come to a full stop at the official stop sign, he 
had slowed to less than five miles per hour and was not accelerating at the time 
of the accident.   
(Emphasizing that he had slowed and was not accelerating.) 
 

2. Use concrete words – Concrete words create clearer images in the reader’s mind than 
abstract ones, and those clearer images are more memorable.  This tool is especially 
useful in drafting fact situations in a brief, as you can use concrete words for facts 
that favor your client and abstract emphasize words for facts that you want to de-
emphasize: 

 
1965 black Stingray   vs.  vehicle 
 

3. Choose the most appropriate term of address – Choose either concrete or abstract 
nouns to address the parties involved, depending on whether or not your client is a 
sympathetic figure: 

 
Mrs. Jones and Julia Easley (to remind your reader of the real people involved) 
 
or 
 
Plaintiff and Defendant (if the facts are not sympathetic to your client and you are 
making an argument based on the impersonal logic of law) 
 
Caution!  Be consistent with the kind of term you choose to use; using Ms. Easley for 
the defendant but then using Plaintiff for the other side might be confusing or 
obviously biased.   
 

4. Repeat key words – Repeat words for emphasis, especially in the argument section of 
a brief; make sure the word you are repeating is indeed one you do want to emphasize 
(for example, repeating clearly creates a distraction, not effective emphasis): 

 
The defendant abused the privileges offered him; he abused the procedures 
designed to protect him.  
 
Caution!  Remember that the effect of a repeated word grows exponentially, rather 
than linearly; don’t overdo it.   
 

5. Repeat sentence or phrase structures – Creating a sense of rhythm and anticipation, 
this tool is particularly useful and subtly dramatic in conclusions and sometimes in 
fact sections:  
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At best, the City confused its argument by trying to do too much without a full 
explanation.  At worst, the City contradicted itself by misapplying the law. 
 
Caution!  Remember that repetition can turn to boredom, so avoid overdoing it.   
 

6. Adjust sentence length – Short sentences are emphatic.  Therefore, use them for 
points you want to emphasize, but do not use them for unimportant points.  This tool 
can be used in fact situations and in arguments:  

 
Julia was uniformly described by all the witnesses who had personally known 
her as a strong-willed, positive and independent woman.  The plaintiff himself 
called her “independent and abrupt.” 
 
or 
 
The major purpose of the trial court’s established procedures is to give the 
litigants a fair opportunity to address their claims and have them resolved by a 
court of law.  That purpose was met here.  The petitioners here had eight years 
of opportunity.   In this context, their arguments on appeal are particularly 
specious.  
 
Caution!  Several short sentences in a row create a choppy, rather impatient or angry 
tone; while this can sometimes have a useful effect, three sentences is about as far as 
you should push the series.  Any more, and the court might sense an intemperate 
tirade.   

 
7. Insert information into a sentence with care – Placing a point at the beginning or end 

of a sentence can either set the stage for a punch line or de-emphasize the point like 
an afterthought, respectively:  

 
Despite the difficulty of this test, the gravity of the situation required that it be 
done.   
 
or 
 
The minority arrived at the same conclusion, although for different reasons.   

 
Caution!  Be careful that the word at the end of the sentence is not one you want to 
de-emphasize, or your reader might overlook it as a signal to an upcoming point.    
 

8. Place key phrases at the beginning or end of a paragraph or a sentence – Similarly, 
words at the beginning or end of a paragraph or sentence get more attention than 
those in the middle (you never know if the busy and often-interrupted legal reader 
will finish reading your document with care).  Avoid starting a paragraph with dates 
or case names unless you have a reason to emphasize that date or name: 
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Evidence of this concern showed up in the defendant’s letter dated January 12, 
1980, which stated… 
 
rather than 
 
On January 12, 1980, the defendant wrote a letter that showed evidence of this 
concern when it stated… 

 
9. Use subtly, rather than overly, emotional language – Choose words precisely to fit 

the persuasive approach you are taking and that fall closer to the center of a 
continuum between extremely positive and extremely negative:    

 
Julia Easley was on a large and complex daily regimen of drugs, including… 
 
rather than 
 
Julia Easley was drugged into a vegetative state daily. 
 
(Write the latter only if your facts establish that as her literal state.) 
 
Caution!  Avoid overly emotional language that will draw your reader’s attention to 
the emotional level of the writing itself, rather than to content of the persuasive 
argument (e.g., using words like blockhead or disaster can impair your credibility 
where your opponent can point out the silliness of the overstatement).  Also, words 
that have emotional overtones, such as derelict or nuisance, are legal terms of art that 
must be used with precision, whether or not the emotional overtone is appropriate.    

  
10. Play one persuasive technique against another – As you are applying these tools, you 

may find some contradictions; applying one principle means you violate another.  
Practice playing these techniques against each other to get just the effect you want.   

 
11. Avoid overdoing – Any of these persuasive techniques can be overdone.  If you tend 

to overdo, take the Marilyn Monroe approach to paring down:  just as she removed 
the accessory that caught her eye in the mirror as she walked out the door, as you read 
over your last draft of a persuasive piece, take out the most obvious persuasive tool 
you have used.  After all, it worked for Marilyn.  Few would have called her 
overdressed.   
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Other Resources 
 
For a more thorough discussion of persuasion in briefs, see: 
 

- Mary B. Ray and Barbara Cox, Beyond the Basics:  A Text for Advanced Legal Writers 
(2d ed. 2003).  

 
For an overview of techniques used in advocacy, see: 
 

- Board of Student Advisers, Harvard Law School, Introduction to Advocacy:  Research, 
Writing, and Argument (6th ed. 1996).   
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 William Cullen Bryant, editor of the New York Evening Post from 1829 until 1878, created an “Index 
Expurgatorius” for his newspaper. Certain words simply weren’t allowed in its pages. 

Likewise, James Gordon Bennett Jr., owner of the New York Herald from 1867 to 1918, had his 
“Don’t List.” For example, he wouldn’t allow his journalists to writeexecutive session when they 
meant secret session. 

Keeping a banned-word list is hardly unique to newspapers. The novelist Ambrose Bierce kept a 
“Little Blacklist of Literary Faults,” published nearly a century ago. He despised committed suicide, 
preferring insteadkilled himself (or herself). He likewise disapproved 
ofdecease for die, executed for hanged (or put to 
death),expectorate for spit, inaugurate for begin, prior to for before and so on. He wasn’t fond of 
genteelisms. No real stylists are. 

Legal drafters could benefit from a similar verbal blacklist—a simple list of words that do nothing but 
blemish the documents that contain them. Learn them and ax them. 



and/or Is it a word? Is it a phrase? American and British courts have held that and/or is not part of 
the English language. The Illinois Appellate Court called it a “freakish fad” and an “accuracy-
destroying symbol.” The New Mexico Supreme Court declared it a “meaningless symbol.” The 
Wisconsin Supreme Court denounced it as “that befuddling, nameless thing, that Janus-faced verbal 
monstrosity.” More recently, the Supreme Court of Kentucky called it a “much-condemned 
conjunctive-disjunctive crutch of sloppy thinkers.” 

If a sign says “No food or drink allowed,” nobody would argue that it’s OK to have both. 
(Or includesand.) And if a sign says “No admission for lawyers and law students,” would you argue 
that either could go in alone? You’d be thrown out of court. 

The real problem with and/or is that it plays into the hands of a bad-faith reader. Which one is 
favorable? And or or? The bad-faith reader can pick whatever reading seems favorable. 

I’ve done lots of drafting since 1987, the year when I learned how unnecessary and/or really is. I’ve 
drafted court rules, jury instructions, model contracts, car warranties and many other documents. 
Never once have I needed and/or. You won’t either. Kill it. 

herein Old-style drafters say they stick to their ways for reasons of precision. They like 
the hereand there words—apparently unaware of the ambiguities they’re creating. The problem 
with hereinis that courts can’t agree on what it means. In this agreement? In this section? In this 
subsection? In this paragraph? In this subparagraph? Courts have reached all those conclusions 
and more. Use ordinary English words: in this agreement may be two extra words, but it’s more 
precise. 

deem The Seattle Seahawks are deemed to be the XLVIII Super Bowl champions. That’s silly. They 
are the champs. The word deem should create a legal fiction, not state the truth. For example, if you 
said: For purposes of this agreement, the Denver Broncos are deemed to be the XLVIII Super Bowl 
champions, that would make sense. They aren’t really, but we’re treating them that way. You’ll 
almost never need to create a legal fiction. So banish deem. 

know all men by these presents It’s asinine, sexist deadwood. It’s a legalistic way of saying 
“Heads up!” Just cut it. 

provided that Experts in drafting have long agreed that this phrase is the bane of legal drafting. It 
has three serious problems: (1) its meaning is unclear—it can mean if, except or also; (2) its reach is 
uncertain—that is, it may modify the preceding 12 words or the preceding 200; and (3) it causes 
sentences to sprawl. A variant form is the phrase provided, however, that. If you see it, try inserting a 
period and begin a new sentence with a capitalized But. That’s how the drafters of the U.S. 
Constitution did it—eight times—and they were grammatically unimpeachable on that score. 

pursuant to This is pure legalese. It makes beginners feel as if they belong to a club. That’s about 
it. The rule-making body for federal courts has been stamping it out for more than a decade. Instead 
of saying that something is required pursuant to the contract, say it’s required under the contract. Or 
say that the contract requires whatever it is. 



said As the past tense of say, this word is fine. As a fancy-pants substitute for the (such as said 
agreement), it isn’t fine at all. It’s foolish. It doesn’t add one iota of precision. It makes you sound like 
a parody of law-talk. 

same Many lawyers use same as a pronoun because they think they’re being precise: I’ve received 
your notice and acknowledge same. In that sentence, is same really more precise than it? No. 

In fact, same is the source of an ambiguity in the U.S. Constitution so severe that a constitutional 
amendment had to cure it. In April 1841, President William Henry Harrison died after little more than 
a month in office. Vice President John Tyler then became our 10th president. But did he really? 
Article III of the Constitution reads: In case of the removal of the president from office—or of his 
death, resignation, or inability to discharge the powers and duties of the said office—the same shall 
devolve on the vice president. 

So what devolved? The office? The powers and duties of the office? Contemporaries couldn’t agree, 
and neither can modern historians. 

The passage of the 25th Amendment in 1967 finally resolved the ambiguity. Now if the president 
dies or resigns, the vice president becomes president. If the president is merely unable to serve but 
remains alive, the vice president becomes acting president. So a constitutional amendment had to 
cure one sloppy word choice: same for it. 

shall Judge Frank Easterbrook, one of the most celebrated jurists in the country, once wrote in an 
opinion: “Shall is a notoriously slippery word that careful drafters avoid.” He’s exactly right. Courts 
have held that shall can mean has a duty to, should, is, will, and even may. The word is like a 
chameleon: It changes its hue sentence to sentence. Abjure it. Forswear it. You shan’t regret it. 

such What does such mean? To the educated nonlawyer, it means of that kind. To the lawyer it 
means the very one just mentioned. I might tell you about a certain piece of property: 100 Main St. 
Then I tell you my client bought such property last week. (You think my client is well-heeled.) Then I 
say that my client is constantly buying such property. (You now think my client is a fool to pay money 
again and again for the same piece of property.) Like so much other legalese, such is inherently 
ambiguous. Use it only as educated nonlawyers do. It’s only the lawyers’ use that causes trouble. 

whereas This archetypal legalism used to be every lawyer’s idea of how to begin a contract. No 
longer. One easy way to avoid it—and to avoid the never-ending sentence it spawns—is to use the 
subtitle “Background” or “Recitals,” followed by short declarative sentences explaining what’s about 
to be done and why. 

witnesseth It’s usually in all-caps text and spaced out across the line. Modern readers—even 
lawyers—take witnesseth to be a sort of command. They think it’s the imperative mood of the verb. 
But no: It’s indicative. It’s a variant form in Elizabethan usage. Elizabethan—as in Shakespeare’s 
day. Lawyers are slow to update their forms. 

In the old days the opener read: This agreement witnesseth that … . Drafters almost never use it 
correctly these days. They write: This is an agreement between [one part and another]. 
Witnesseth… . That’s risible. Just cut the witnesseth. Doing so will contribute to your mental health. 



This article originally appeared in the April 2014 issue of the ABA Journal with this headline: “Learn 
Them and Ax Them: Here are a few suggestions to build your own ‘Index Expurgatorius’.” 

 

Bryan A. Garner, the president of LawProse Inc., is the author of many best-selling books, including 
Making Your Case: The Art of Persuading Judges (with Justice Antonin Scalia) and Garner’s Modern 
American Usage. Since 1994, he has been editor-in-chief of all editions of Black’s Law Dictionary. A 
version of this column previously appeared in the ABA’s Student Lawyer magazine in September 
2006. 
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INTRODUCTION 

Writing a winning legal argument can often be the most 
important single element in a case.  In this era of fewer and fewer 
jury trials, the prevalence of summary judgment, and endgame 
strategies more often focusing on appellate courts, a lawyer’s skill 
in writing a winning legal argument – whether before a trial judge 
or on appeal – may well dictate whether the client wins or loses.  
That is not to say that all of the other facets of litigation, including 
discovery, oral argument, trial presentation, etc., are unimportant, 
but in some cases writing a winning legal argument may be the 
most crucial.     

Fortunately, writing an excellent legal argument is not 
extremely difficult.  While it takes care, focus and a good amount 
of hard work, it is certainly possible to write a winning legal 
argument by following the key, straightforward principles of 
effective written advocacy.  This article sets forth a number of 
approaches, strategies and tips for developing and writing winning 
legal arguments.   It looks at several important steps in preparing to 
write a compelling legal argument and then examines the key 
“do”s and “don’t”s of brief writing.  Along the way, it includes a 
number of examples of effective and ineffective written advocacy. 

THE KEY STEPS IN PREPARING TO  
WRITE A WINNING ARGUMENT 

Writing a winning argument takes a significant amount of 
preparation.  While it is difficult to write anything very well 
without a lot of thought, it is particularly hard to write a focused, 
compelling legal argument without having first considered most of 
the likely content of the document.  The following are the most 
important, critical steps in preparing to write an outstanding and 
persuasive legal argument.   

Analyze the case.  First, while this probably goes without 
saying, it is essential when considering any written legal argument 



to begin by analyzing and thinking about the case.  Even before 
reading documents and deposition transcripts or researching legal 
issues, it is important to spend some time (often several hours or 
perhaps even a day or two) reviewing the decision from the trial 
court, the complaint, any answer, any memoranda evaluating the 
claims in the case, and any other fundamental pleadings or 
analyses to understand what the important issues are in the case 
and what kinds of arguments have the potential to convince a judge 
or panel of judges regarding the issue(s) about which you are 
contemplating writing an argument.  Certainly, if you are planning 
on writing a dispositive motion or an appeal brief, it is necessary to 
have carefully thought about the case before doing anything else.  
But even if you are writing a motion to exclude the testimony of an 
expert, or to compel discovery, it is very helpful to look at the case 
as a whole, determine the key issues in the case, and develop a 
sense for how the argument you are considering will fit into the 
rest of the case.  At this point, it is also helpful to make a very 
preliminary list of the issues that you are beginning to consider for 
you argument.  

Examine the relevant parts of the record.  The next step 
in preparing to write a legal argument is to review thoroughly the 
parts of the record relevant to the argument that you are 
considering.  In determining the content of your argument, it is 
very important to review all of the materials that contain factual 
information that may affect the argument.  Therefore, if you are 
writing a motion to compel discovery, after having analyzed the 
case, you would need to examine all of the discovery requests and 
responses in the case, any relevant documents produced in the case, 
and any relevant deposition testimony.  If you are writing a 
summary judgment brief, you would need to review all of the 
written discovery requests and responses in the case, all relevant 
produced documents and deposition testimony, and all of the prior 
pleadings and motions in the case; of course, you would also need 
to review any prior decisions by the court in your case.  If you are 
writing an appeal brief, you would also need to examine the entire 
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trial transcript (if there is one) and all relevant exhibits admitted at 
trial as well as all pretrial and post trial briefs and rulings from the 
trial court.  While such review can be time consuming, it really is 
essential to preparing a written argument that will persuade a judge 
or appellate panel that will either have first hand knowledge of the 
details of the record of the case or at least access to the entire 
record and law clerks who are likely to examine the parts of the 
record that they feel are relevant to your argument.   

Preliminarily identify your theme and the issue or issues 
that you will address in your argument.  Once you have 
analyzed the case and reviewed the relevant parts of the record, 
you should begin to get a pretty good idea of the issue or issues 
that you will address in your argument.  To be sure, it may be 
easier to identify the issue if you are preparing a discovery or 
evidentiary motion.  But you should attempt to identify the issues 
you will address even if you are preparing a summary judgment 
motion or an appeal brief.  While you may abandon certain issues 
and adopt other issues as the writing process progresses, you want 
to have as good an idea as possible of the main issues before you 
undertake extensive research or spend a lot of time drafting.  At 
this point, it is helpful to draft a one or two sentence statement of 
each issue that you are considering. 

You should also begin to consider the theme of your brief 
and how it ties to the central issues in the case.  You should tailor 
your theme to your audience and the stage of proceedings of your 
case.  Thus, if your brief supports an evidentiary or a discovery 
motion, a straight-forward theme is ideal.  If you are seeking to 
exclude the testimony of an expert witness, an effective theme 
could be “the expert’s methodology is fatally flawed.”  Or if you 
are moving to compel privileged material, an effective theme could 
be “there is no valid privilege claim because the documents in 
question are neither relevant to nor provide attorney-client advice.” 

- 3 - 



If your brief supports a summary judgment motion, a 
broader theme could be appropriate.  Thus, in a breach of contract 
case, an appropriate theme could be “as a matter of law, the 
contract authorized defendant’s conduct” or “because it is 
undisputed that defendant provided plaintiff with advance written 
notice that it would use parts from a new manufacturer, no 
reasonable jury could find that defendant failed to comply with the 
relevant contractual provisions on substitution of the 
manufacturer.”   In an antitrust case, an effective theme could be 
“there could not be any conspiracy as a matter of law because 
defendants had a genuine agency relationship and were not 
independent economic actors.”  In a patent case, an appropriate 
theme could be “no reasonable jury could find infringement in 
light of the parties’ stipulated construction that a ‘square peg’ as 
used in the relevant claims could not fit into a ‘round hole,’ such as 
the hole used in the accused products.” 

You should bear in mind that when communicating to a 
judge or panel of judges, jury arguments or blatant appeals to 
emotion are less likely to be effective themes than those that 
specifically address the relevant law and facts.  Thus a theme such 
as “this is a case about greed,” while potentially effective in a jury 
trial, is unlikely to be your most effective theme in a written 
argument. 

Other considerations are relevant to appellate briefs.  It is 
critical to realize that appellate courts do not sit as super juries and 
are not likely to reverse a jury verdict or even trial court findings 
on the ground that they are unsupported by the evidence or clearly 
erroneous.  Thus, if you are appealing an adverse judgment, if 
possible, you want to identify legal errors made by the court below 
that you can argue infected the factual determinations, jury 
instructions, or evidentiary rulings made or given by the trial court.  
The old adage that you don’t want to retry on appeal the case you 
tried and lost is particularly apt.  For example, in a criminal case, 
claims of evidentiary insufficiency, while occasionally successful, 
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are notoriously difficult to win on appeal.  An argument that is 
much more likely to prevail is that critical evidence was 
mistakenly admitted or excluded or that the jury was given a 
seriously flawed jury instruction.  Similarly, in a patent case, it is 
very difficult to prevail on an argument that the jury mistakenly 
credited the testimony of one party’s incredible expert.  But it is 
much more promising to argue that the court improperly construed 
the patent claims in issue or misapplied the law of obviousness or 
contributory infringement.  Likewise, in a contract case, the odds 
are poor that you will convince an appellate court that no 
reasonable jury could have construed the parol evidence to support 
the adverse judgment.  But you have a much better chance to 
prevail on an argument that the contract was unambiguous and 
parole evidence should have been excluded. 

Accordingly, for the appellant, themes such as “the trial 
court misconstrued the applicable statute by ignoring its plain 
language, structure, legislative history and underlying purpose” or 
“the trial court’s pervasive and erroneous legal and evidentiary 
rulings prevented the defendant from presenting its defense” could 
be effective. 

To be sure, the arguments that you raise on appeal must 
have been preserved.  But that does not mean that they must have 
been the “main event” in the trial court.  An argument that was one 
of several presented in support of an unsuccessful summary 
judgment motion may be much more persuasive on appeal than 
one based on the most important ruling made at trial.  Moreover, 
you may choose to “spin” an argument differently on appeal than it 
was below.  For example, an argument made before the trial court 
that a piece of hearsay evidence should be admitted because it is 
inherently reliable and it would be unfair to exclude it in light of 
other rulings admitting similar hearsay evidence offered by the 
other side could evolve on appeal into an argument that the trial 
court destroyed the fundamental fairness of the trial by excluding 
perhaps the most critical evidence to your side.  You have to be 
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careful that your spin on an argument isn’t so far afield that it 
invites a response that the argument was not fairly presented to the 
trial court.  But a properly preserved argument can really take on 
new and vibrant life on appeal. 

When you are defending a favorable judgment, you will 
usually want to defend the judgment with vigor.  Particularly if the 
standard of review is favorable, you will want to emphasize the 
reasonableness, clarity and persuasiveness of the ruling that you 
are defending.  You may want to characterize your opponent’s 
arguments as retreads that were fully considered and rejected 
below, or else as mischaracterizations of the law and/or facts.  
Thus, effective themes for the appellee could include “The trial 
court made careful, evidence-specific admissibility rulings that 
should not be disturbed on appeal,” or “The record was replete 
with sufficient and detailed evidence supporting the jury’s 
verdict.” 

Even when defending a favorable judgment, there is a need 
for skill and creativity.  Thus, you shouldn’t merely parrot the 
ultimately winning briefs below.  You may be able to better 
explain the rationale supporting an affirmance.  You may find 
better authorities that support your position.  And you may be able 
to better convey the broader consequences of a decision in your 
favor. 

In very rare cases, an appellate advocate may determine 
that a favorable ruling cannot persuasively be defended based on 
the rationale of the trial court.  In such instances, you would 
usually be well served to defend that decision below as best you 
can, but also to provide alternative rationales that support the 
ruling.  So long as the arguments you make are fairly supported by 
the record, you can defend the judgment on any ground.       

Research the law pertaining to the issues you have 
identified.  Once you have preliminarily identified the issues that 
you think you are likely to raise and begun to craft your theme, the 

- 6 - 



next step is to comprehensively research the law pertaining to 
those issues.  This part of the process may be undertaken by the 
lawyer ultimately responsible for the written argument under 
consideration or it may be undertaken by several lawyers working 
with or under the guidance of the responsible lawyer.  In all events, 
it is critical that the key issues are very carefully examined.  The 
most helpful authorities will be statutes or cases that directly 
govern the issues about which you are concerned.  If there is not a 
statute or case that directly controls, the next best authority may be 
a controlling case that addresses a different but analogous issue or 
has pertinent and helpful language, a non-controlling factually 
similar case from a lower court or different jurisdiction, or an 
administrative regulation that speaks to the relevant issue.  Other 
helpful authorities may be non-controlling cases that address 
different but analogous issues, legislative history, treatises, law 
review articles, dictionaries, and other sources that can help 
develop your argument.  When undertaking your primary research, 
it is important to make sure that you plan to rely, not merely on 
helpful language in a case or the legal rule that a case sets forth, 
but also upon how that language or rule was specifically applied to 
the facts in the case.  Ultimately, the most persuasive authorities 
are those that articulate or adopt the legal rule that you advocate 
and then apply it to similar facts and reach the result that you 
advocate should be reached in your case.  To be sure, there may be 
instances, such as in interpretation of a statute, where sources like 
legislative history or dictionaries may be more prominent than 
most cases would be in supporting your argument.  But for the 
most part, it is the similarity of the application and outcome of the 
rule you advocate that will persuade judges to rule in your favor.   

It is important not to rely on a single research method, such 
as computer searches.  While it is possible that you may find most 
of the key authorities regarding your issue by performing only a 
single search method, it is also quite possible that you may miss 
one or more of the most pertinent authorities.  It is usually ideal to 
begin your research by examining a treatise or a law review or 
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similar article that addresses the issue that you are researching.  
Such an examination will likely lead you to many of the authorities 
that you need.  It is also beneficial to examine the relevant practice 
digest(s) that include the issue you are researching.  For statutory 
research, it is usually helpful to consult the annotated version of 
the statute at issue.  After you have reviewed such sources, it 
usually makes sense to supplement your research with computer 
searches.  Unfortunately, it is far too common for a lawyer to miss 
important authorities by relying solely on either book research or 
computer research.   

Complete your secondary research.  Once you have 
carefully researched the primary issues in the case or with which 
you are concerned, it is often helpful to complete research on 
secondary issues.  These might include the applicable standard of 
review on appeal or for summary judgment, general statements 
about the desirability of resolving certain issues by way of legal 
motion, and analogous areas of the law upon which you may wish 
to rely.  While it is possible to complete such research at a later 
stage of the writing process, I have found that completing as much 
of the research as possible before undertaking any extensive 
drafting usually makes the drafting process go more smoothly.  

Select the issues you that you will present.  After having 
completed your research, it is a good idea to revisit your 
preliminary list of issues and refine that list.  You may abandon 
one or more issues that are unlikely to be the basis for a persuasive 
legal argument.  You may add one or more issues that your 
research has led you to consider.  Think very carefully about these 
issues because they will serve as the foundation for your legal 
argument.  You should also revise your prior descriptions of each 
issue that you had previously considered and draft one or two 
sentences defining each new issue that you intend to present.  You 
may very well edit or alter your definition or abandon an issue at a 
later stage of the drafting process, but it is beneficial to have a 
clear idea of the composition of your issues before you begin to 
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draft your outline.  You should also be very careful about the 
number of issues you select.  As a general rule, presenting more 
than three issues in any brief runs the risk of signaling to the court 
that none of your issues has merit.  While in an exceptional case, I 
have seen four or even five issues persuasively presented on an 
appeal, I have also seen many cases in which one or two legitimate 
issues were lost in a sea of several other weak or frivolous issues. 

Draft a focused outline.  In my view, one of the most 
critical steps in writing a winning legal argument is carefully 
developing a focused outline of your brief or other document.  I 
typically recommend using the outlining process to develop the 
theme or themes of your written argument, to highlight the most 
important facts that you want to set forth in your document, the 
issues that you want to address, and the primary components of the 
arguments that you want to present.  Therefore, it is usually helpful 
to include in your outline a description of the introduction and 
theme to your argument, the most important facts that you want to 
include in your written presentation, the point headings and 
subheadings for the argument section of your brief or document, 
the key cases and other authorities upon which you plan to rely 
(and ideally a one sentence description of each critical point from 
each authority), and at least a brief description of how you plan to 
apply the authorities to each issue that you plan to address.  While 
there is no magic formula for how long such an outline should be, 
and it will vary depending on the length of your written 
presentation, an outline of 1-2 pages will often suffice for a single 
issue motion like a straightforward motion to compel, but an 
outline of 3-4 pages may be more appropriate for a summary 
judgment motion or an appellate brief.  Occasionally, outlines of 5-
6 pages may be warranted in a particularly complicated matter.  
Once you get much beyond that, however, your outline begins to 
resemble a first draft more than a true outline.  If there are more 
than one lawyer working on the case, it is very helpful to circulate 
your outline and get feedback on it before beginning to draft your 
brief or document in earnest.  Particularly, if there are more senior 
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lawyers working on the case, circulating an outline is an excellent 
opportunity to make sure that everyone is reasonably in agreement 
as to the approach to the brief before you have spent many hours 
drafting an argument that others may believe is unlikely to be 
persuasive.   

GENERAL CONVENTIONS FOR EXCELLENT  
LEGAL WRITING 

Before suggesting specific approaches to the different 
sections of a brief or similar legal document, it is important to 
discuss certain general conventions for excellent legal writing.   

1. Always employ respectful and appropriate language.  
While this point should be obvious, I have observed a significant 
amount of legal writing (including from experienced attorneys) 
that does not evidence the appropriate respect and decorum 
necessary for formal writing that is intended to persuade a judge or 
panel of judges.  Of course, you should never submit something 
like the following document:  



 

 

 

 
But overblown rhetoric, the use of ad hominem attacks on 

opposing counsel or the opposing party, excessive and unjustified 
indignation, or merely insulting or snippy comments are just as 
ineffective.  A winning legal argument is virtually always 
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comprised of temperate, respectful language that has persuasive 
value based on its content rather than its tone.   

2. Use simple, clear language and relatively short sentences.  
Almost all good writing uses straightforward and understandable 
language.  Clear and direct language is even more important for 
excellent legal writing.  While some lawyers feel that it is 
impressive or somehow more persuasive to use jargon, large 
uncommon words, or convoluted phrases, such devices are usually 
unhelpful and off-putting.  One of my colleagues suggested long 
ago that it is most advantageous to use language that any high 
school graduate would readily understand and to avoid language 
that invites reference to a dictionary or thesaurus.  Similarly, it is 
best to avoid long, complicated, and/or run-on sentences.  A 
complex thought can usually best be expressed through a series of 
short, declarative sentences, rather than a run-on sentence with 
multiple clauses.  Even though it may be tempting to demonstrate 
your broad vocabulary and ability to perform word gymnastics, 
such tactics are much less likely to be effective than they are to 
irritate or confuse the reader.   

3. Develop focused paragraphs with appropriate topic 
sentences.  Just as unclear language and run-on sentences may 
confuse a reader, unfocused paragraphs or those lacking a clear 
point or topic are unlikely to advance your argument.  Whether you 
are writing a factual summary or describing controlling precedent, 
use a clear topic sentence and then develop each paragraph so that 
it logically flows from your topic sentence.  If you wish to 
transition to another point or thought, it is generally best to begin a 
new paragraph.  With that said, it can be effective to list a few 
supporting points within a single paragraph by using transitions 
such as “first,” and “second.”  For example:   

The cases cited by plaintiff are unavailing for 
several reasons.  First, none of those cases addresses 
the language of the controlling statute.  Rather, 
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those cases all involve common-law doctrines that 
are inapplicable here.  Second, those cases all 
predate the Supreme Court’s recent decisions 
interpreting the controlling statute, and are therefore 
unreliable 

But in all events, keep your writing focused and clear. 

4. Avoid footnotes in most circumstances.  Certain legal 
writing teachers claim that it is helpful to use footnotes for 
citations and less important factual or legal points.  My experience 
and understanding is that that vast majority of judges, and likely 
the vast majority of the best practicing legal writers, disagree and 
find footnotes almost always more distracting than they are worth.  
It is virtually always easier to read a citation in the text of a 
document than to search the bottom of a page (or worse, in the case 
of endnotes, the last few pages of the document).  And if a factual 
point or legal argument is not significant enough to be in the text 
of your brief, you should question whether it should be omitted 
entirely.  To be sure, many excellent legal writers have different 
perspectives on this issue, and some regularly employ footnotes in 
certain circumstances.  In my view, the only circumstances in 
which you should consider using a footnote are (i) when it would 
be distracting to state a necessary but substantively insignificant 
point – something such as “Intervenor incorporates and adopts the 
Statement of the Case set forth in Petitioner’s Brief” at the 
beginning of a Supplemental Statement of the Case; (ii) where you 
wish to include the citation of many cases from non-controlling 
jurisdictions, such as where you want to show that all or many of 
the federal appellate courts agree with your position and you want 
to cite them following an Accord or See also signal; or (iii) where 
you feel compelled to include a point that is particularly tangential 
and distracting, such as a case’s lengthy prior or subsequent history 
or the history of amendments to a statute.  Accordingly, footnotes 
should virtually never be used to include facts relevant to your case 
or subsidiary legal arguments.  Simply put, if the factual point or 
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5. Do not under any circumstance misrepresent or overclaim 
any fact or legal authority.  A critical component of the 
persuasive value of a written argument is the credibility of the 
author.  Any misrepresentation or inaccurate portrayal of a fact or 
authority in your document is likely to destroy that credibility.  As 
one well-respected advocate put it: 

The four outstanding don’ts for brief-writers, in my 
judgment, are (a) inexcusable inaccuracy; (b) 
unsupported hyperbole; (c)  unwarranted screaming; 
and (d) personalities and scandalous matter.  They 
are don’ts, not only from the point of view of one’s 
own professional standards and self-respect, but 
also from the narrow aspect of intelligent self-
interest; every one of these faults is bound to 
backfire – and most unpleasantly. 

Frederick Bernays Wiener, Effective Appellate Advocacy 149 
(ABA Publishing, Rev. ed. 2004).  If you always fairly and 
accurately describe the facts of your case and the authorities you 
rely upon (and avoid intemperate rhetoric as previously suggested), 
you will not have to worry that you may lose as a result of your 
own missteps rather than the substance of your arguments. 

6. Consider using helpful demonstrative aids.  A picture can 
be worth a thousand words (and will sometimes save that many 
words).  While many excellent legal writers would never think to 
use demonstrative aids in a brief (particularly an appellate brief), a 
timeline, chart, diagram, table or even a picture can sometimes add 
immeasurably to the persuasiveness and clarity of an argument.  
For example, intellectual property lawyers have used such devices 
to great effect in trial court briefs, and in appellate briefs in patent 
cases in the U.S. Court of Appeals for the Federal Circuit.  But 
such demonstratives can be usefully employed in many other cases.  
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Under the ADEA, a judicial complaint must be 
dismissed for failure to exhaust administrative 
remedies if a supporting EEOC charge was not filed 
within 300 days of notification to the employee of 
the adverse employment action.  See 29 U.S.C. § 
626(d)(2) (grievant claiming violation of the ADEA 
must exhaust his administrative remedies with the 
EEOC before filing a judicial action); Armstrong v. 
Martin Marietta Corp., 138 F.3d 1374, 1392-93 
(11th Cir. 1998) (en banc).  Moreover, as amended 
by the Civil Rights Act of 1991, the ADEA requires 
that a judicial complaint be filed within 90 days of 
either “receipt of a notice that ‘a charge filed with 
the [EEOC] under [the ADEA] is dismissed or [that] 
the proceedings of the [EEOC] are terminated by 
the [EEOC],’” Sperling v. Hoffman-La Roche, Inc., 
24 F.3d 463, 464n.1 (3d Cir. 1994) (first, fourth, 
and fifth brackets in original), or, if a collective 
action has been filed, within no more than 90 days 
of the date that certification is denied or that any 
conditionally certified classes are decertified.  See 
Armstrong, 138 F.3d at 1391-92. 

As the following chart illustrates, Ruehl failed to satisfy 
both of these requirements: 

 



Sep 1997 Jan 1998 May 1998 Sep 1998 Jan 1999 May 1999 Jan 2001 Jan 2003 May 2003 Sep 2003 Jan 2004

347 Days

Dec 21, 1998

Mueller & Bellas 
EEOC charges 
filed

Aug 13, 1999

Mueller class 
action complaint

Mar 28, 2001

Ruehl opts into 
Mueller subclass

Mar 20, 2003

Notice to opt-ins of 
decertification of Mueller 
subclasses

Oct 14, 2003

Ruehl EEOC 
charge filed

Jan 20, 2004

Ruehl judicial 
complaint

Aug 31, 1998

Ruehl termination 
effective & separation 
agreement

306 Days

Dec 10, 1997

Ruehl notified that 
he would be 
terminated

376 Days

 
 
 

Although Ruehl had notice that he would be separated from 
employment on August 31, 1998 by as early as December 10, 1997, 
he did not file an EEOC charge until October 14, 2003.  Thus, 
Ruehl did not file his charge until more than 5 years after his 
employment was terminated, well after the 300-day charge filing 
period had expired.  Indeed, given that Ruehl was notified as early 
as December 10, 1997 that he would be terminated, Ruehl’s 300-
day charge-filing period expired even before Mueller and Bellas 
filed their EEOC charges on December 21, 1998; and given his 
August 31, 1998 effective-termination date, Ruehl’s 300-day 
charge-filing period had plainly run by no later than June 27, 
1999—i.e., well before Mueller and Bellas filed their putative 
collective action on August 13, 1999.  Therefore, Ruehl’s EEOC 
charge is plainly untimely. 

Furthermore, Ruehl’s judicial complaint is also untimely.  
The untimely EEOC charge makes the judicial complaint untimely 
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as well.  Moreover, Mueller and Bellas filed their collective action 
90 days after the EEOC completed processing their own charges; 
and the notice date of the district court’s decertification of the 
Mueller collective action was March 20, 2003.  But Ruehl did not 
file his judicial complaint until January 20, 2004, more than 6 
months later.  That complaint was thus filed well beyond the 90-
day deadline for any lawsuit based on the charges of Mueller and 
Bellas. 

7. Review the rules of the court in which your case is pending.  
It is, of course, necessary that you know the basic federal or state 
rules of procedure that apply in your case.  Those will contain 
many of the rules governing your brief or document and what may 
or may not be required or appropriate to include.  But many state 
and federal courts themselves have their own nuances with respect 
to the rules of procedure.  It is therefore critical that you also know 
those “local” and/or “chambers” rules and tailor your written 
argument to conform to them.  It is difficult to prevail on your 
brilliant legal argument if your brief gets “bounced” by the Clerk’s 
Office.   

8. Edit carefully.  Always carefully edit your drafts.  While 
theoretically possible, it is unlikely that you will get it exactly right 
the first time.  Some writers go through a dozen or more drafts in 
the course of writing a legal argument; others may only work 
through a few.  But virtually all good legal writers go through each 
draft in a focused effort to improve, tighten and polish their 
arguments. The editing process should include a rigorous 
assessment of your brief’s structure, persuasiveness, language and 
syntax.  As part of this process, you should also proofread very 
carefully.  Always run a computer spell check, but also examine 
grammar, syntax and spelling yourself.  You should also always 
check and double-check to make sure that you have included all 
portions of your document that are required by the rules of the 
court in which your case is pending (e.g., statement of facts or 
jurisdiction, summary of argument, statement of related cases, etc.). 

- 17 - 



It is also helpful during the editing process to have other 
lawyers read a draft of your brief, particularly those who have not 
worked closely with you on the case.  In a large law firm or 
government office, it may be fairly easy to have a colleague review 
your draft.  In other settings, it may be more difficult.  But your 
argument will almost always improve when others with a fresh 
perspective have considered it.  I recall an instance many years ago 
when I was working on a Supreme Court brief with several 
colleagues. One of our colleagues who had not worked on the brief 
reviewed a draft and convinced the rest of us entirely to restructure 
the brief in a way that ultimately made it much more readable and 
persuasive.   

PUTTING TOGETHER A WINNING LEGAL ARGUMENT 

Bearing in mind the general conventions of excellent legal 
writing and having completed your research, analysis, outline, and 
other preparations, it is time to start drafting your brief or legal 
document.  Let’s examine each of the components of a winning 
brief, motion or similar persuasive legal document. 

Statement of the Issues Presented 

In an appellate brief, you will usually be required to include 
a formal statement of the issues or questions presented and it will 
normally be the first substantive portion of your brief.  Most trial 
court rules do not require a formal statement of the issues for either 
motions or briefs.  While I don’t think that you need to include a 
formal statement of the issues in a trial court brief, I do think it is 
essential to include a clear description of the issues in the 
introduction or preliminary statement to a trial court brief.  It is 
critical within the first one or two paragraphs to clearly set forth 
for a trial court what the issue(s) are and what relief you seek.  
Your statement should incorporate the following principles: 
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 Clearly and accurately state each issue.  It is essential both 
for your credibility and for the persuasive value of your argument 
to rigorously define the issue(s) that you will present. 

 Use language that is likely to elicit a favorable response.  
Your advocacy begins with the definition of the issue(s) that you 
are presenting to the court.  You should define each issue such that 
the court may be persuaded in some fashion by the definition alone.  
For example, it is more effective to frame an issue as:  “Whether 
the agency reasonably denied relief where the requested relief 
would have been inconsistent with decades of agency precedent 
and would have resulted in an unwarranted windfall for the 
petitioner,”  than merely as “Whether the agency erred in denying 
relief.” 

 Frame the issue(s) with whatever background material is 
necessary.  In a trial court brief, it is often most effective to 
provide a paragraph or so of context before defining the issue for 
the court.  While the practice has not always been followed in 
appellate courts, it is now becoming more common to do the same 
thing in appellate and U.S. Supreme Court briefs.  A good recent 
example of this is as follows: 

A divided panel of the Court of Appeals for the 
Third Circuit held that a district court must first 
conclusively determine if it has personal jurisdiction 
over the defendant before it may dismiss the suit on 
the ground of forum non conveniens.  The court 
acknowledged that its holding was inconsistent with 
the interests of judicial economy, recognized that its 
decision in the case deepened an already-existing 4-
2 split among the circuits, and invited this Court’s 
review. 

The question presented is: 
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Whether a district court must first conclusively 
establish jurisdiction before dismissing a suit on the 
ground of forum non conveniens? 

Unfortunately, the opposing brief neither provided any 
context nor accurately stated the question.  That brief stated: 

The question presented is: 

Whether a district court should establish 
jurisdiction before dismissing a suit on grounds of 
forum non conveniens? 

A hypothetical case.  To illustrate some of the principles 
of excellent brief writing, consider the following hypothetical case.  
Your client, Pharma, a major U.S. pharmaceutical company, makes 
Happynol, a “nextgen” anti-depressant.  A well-known 
pharmaceutical “entrepreneur,” Dr. Evil, has been importing and 
selling a very similar drug, Euphorizem, that is made outside the 
U.S. and allegedly uses a different, but remarkably effective, active 
ingredient.  Both drugs are patented – Happynol in the U.S., 
Euphorizem in the EU.  Both drugs are sold at high prices.  
Consumer plaintiffs have brought suit alleging that Pharma and Dr. 
Evil have conspired to fix prices in violation of the Sherman Act 
and have suffered cognizable damages under the Clayton Act. 

The issue presented.  Suppose that the district court had 
granted summary judgment on the ground that no reasonable jury 
could find that there had been direct dealings between Pharma and 
Dr. Evil sufficient to establish a price-fixing conspiracy and 
emphasized that there was no evidence in the record that Pharma 
and Dr. Evil had directly communicated with each other.  On 
appeal, you could phrase the issue presented as:  “Are plaintiffs 
correct that there is sufficient evidence in the record such that a 
reasonable jury could find that there existed a conspiracy by 
defendants to fix prices?”  Such a statement, however, fails to 
mention the district court’s ruling in your client’s favor or the lack 
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of evidence in the record that the defendants had directly 
communicated with each other and casts the issue in the best light 
for plaintiffs.  A more effective statement would be:  “Whether the 
district court erroneously determined that plaintiffs had failed to 
proffer sufficient evidence that a reasonable jury could have found 
that Pharma and Dr. Evil, who never directly communicated with 
each other, nevertheless conspired to fix prices.”  Some advocates 
strenuously oppose beginning a statement of the issue or question 
presented with the word “whether”; a good alternative to consider 
here would be to start with “Did the district court erroneously 
determine . . . .” 

Statement of the Case and Facts 

The statement of the case and facts is not merely a 
necessary part of your brief, it is an excellent opportunity for 
advocacy. 

The statement of facts is as important as any 
portion of the brief.  The statement should be 
written, rewritten, and then rewritten again before 
being placed in final form.  The statement is 
designed to inform.  But a good statement does 
more; it engages the reader’s interest, making the 
judge look forward to working on the case.  The 
statement of facts tells the story of your case.  This 
does not give you a license to embellish or to throw 
in irrelevant but juicy facts to liven up the plot.  
Stick to the essentials.  But remember, it is not 
unconstitutional to be interesting. 

Ruggero J. Aldisert, Winning on Appeal:  Better Briefs and Oral 
Argument 163 (National Institute for Trial Advocacy 2d ed., 2003); 
see also Justice Robert H. Jackson, Advocacy Before the Supreme 
Court, 37 A.B.A. J. 801, 803 (1951) (“It may sound paradoxical, 
but most contentions of law are won or lost on the facts.  The facts 
often incline a judge to one side or the other.”).   
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There are several specific things that you can do to make a 
statement of the facts compelling and persuasive: 

 Follow chronological order.  Many poor statements of facts 
result from the common mistake of structuring the statement by 
topic or witness.  While such a structure can seem logical and may 
even shorten the statement a bit, it does not result in a compelling 
story.  You should start from the beginning and craft the statement 
as a narrative, building each new fact upon those already described.  
Typically, you can break up the statement into the background 
facts and the procedural history of the case.  If you do so, you can 
create a compelling chronological description of everything 
relevant that has happened both before and after the case was filed. 

 Adhere to a chronological structure even if you have to 
include a separate Statement of the Case.  In many appellate 
courts, you are required to have a separate “Statement of the Case” 
that must precede the Statement of Facts.”  If so, my 
recommendation is not to abandon a chronological structure.  
Rather, you can draft a pointed one to two paragraph statement that 
relays the critical procedural events of the case, but does not 
attempt to address them in detail.  Leave the detail for the 
procedural history section of your Statement of the Facts.  Thus, an 
effective Statement of the Case could read like this: 

Pharma makes many drugs that have improved the 
lives of millions of consumers.  Pharma’s research 
into new and improved drugs costs hundreds of 
millions of dollars per year.  Prices for drugs with 
significantly improved efficacy necessarily reflect 
those costs.  Pharma’s new anti-depressant, 
Happynol, along with Dr. Evil’s new anti-
depressant, Euphorizem, are more effective than 
prior-generation drugs.  Both are patented and 
reflect years and millions of dollars of research.  
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Accordingly, they are more expensive than older, 
less-expensive drugs. 

In March 2005, plaintiffs, a class of consumers of 
Happynol and Euphorizem filed suit claiming that 
Pharma and Dr. Evil conspired to fix the prices of 
these drugs.  After expedited discovery, in February 
2006,  Pharma and Dr. Evil moved for summary 
judgment on grounds that (1) there is no evidence of 
any communications between Pharma and Dr. Evil 
that could have given rise to a conspiracy to fix 
prices, and (2) Pharma and Dr. Evil lack market 
power because of the availability alternative 
products.  On September 15, 2006, the district court 
granted summary judgment on the ground that 
plaintiffs have not proffered any evidence of 
communications between Pharma and Dr. Evil that 
could have given rise to a conspiracy to fix prices; 
the court did not reach the market power issue.  On 
December 10, 2006, plaintiffs filed a timely notice 
of appeal. 

 Tell a compelling story.  A corollary to structuring your 
statement chronologically is that you should tell a complete and 
compelling story in your statement of facts.  

A lawyer engaged in stating facts is telling a story, a 
story the court should accept and understand as it 
reads along, without having to supplement your 
narrative by its own independent efforts.  Or, to use 
a different metaphor, the lawyer stating the facts is 
painting a picture – and those who look at that 
picture should not be troubled by the details of  how 
the artist mixed his colors.  To the extent that the 
reader may want to check the facts of the story, or 
the art-lover those of the picture, the record 
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references supply the necessary assurance that what 
has been depicted is real and not imaginary. 

Weiner at 35. 

The idea is to relate the facts in such a way as to tell a 
coherent story that casts your client’s actions in a positive light and 
will lead the court to adopt your client’s perspective on the salient 
details.  You should select the facts that advance the story in a 
meaningful way and avoid facts that are unimportant, distracting or, 
unless central to the case, would not reflect well on your client’s 
actions.  You should also be sure that no important details or 
events are omitted.  Your statement should give the reader all of 
the key details needed to understand what happened and to 
conclude that your client acted in a reasonable manner.  It is 
critical that, on the whole, your story makes sense and depicts the 
actions of your client as fair and sensible. 

Lawyers often question whether they should reveal “bad 
facts” in their statement of the facts and attempt to address them, 
even where the opposing party has not yet relied on them.  That is 
a difficult issue and entire books have been written on the subject.  
My advice is that if a bad fact is so central to a case that it is sure 
to be relied on by the opposition and it is sure to get the attention 
of the court, it probably does make sense to address it as part of the 
story you are telling.  But it is not beneficial to pay too much 
attention to that fact unless and until your opponent does.  Thus, in 
our hypothetical, if there is evidence in the record that Pharma and 
Dr. Evil both attended the same pharmaceutical convention a 
month before their new anti-depressants came on the market, it 
could be addressed as follows:   

None of Pharma’s employees ever discussed 
Happynol or Euphorizem with Dr. Evil.  Dr. Evil 
has never been seen in the presence of any of 
Pharma’s employees, and his business, personal and 
cell phone records show that he has never called 
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any of Pharma’s employees.  Two of Parma’s 
executives, Dr. Strange and Dr. Love did attend 
Medcon 2004 in Las Vegas, but they left the same 
day that Dr. Evil arrived, did not attend any of the 
same meetings or events, and were not seen 
together by anyone; neither their hotel nor cell 
phones were used to communicate with Dr. Evil. 

If the “bad fact” is not central to the case, I would 
recommend not addressing it at all until and unless your opponent 
has raised it.  Otherwise, it will appear as if you believe that it is 
important and are “sponsoring” that fact.  See generally, Robert H. 
Klonoff & Paul L. Colby, Winning Jury Trials:  Trial Tactics and 
Sponsorship Strategy (National Institute for Trial Advocacy, 3d ed. 
2007).   

 Be rigorously accurate.  It bears repeating that it is critical to 
be completely accurate in your description of the facts.  To be sure, 
you want to emphasize and highlight the facts that support your 
story and reflect well on your client’s actions.  But you cannot in 
any sense play “fast and loose” with the facts.  It is also important 
to cite the record to support each fact that you introduce.  When 
you are writing an appellate brief, you should try to cite to the trial 
court’s decision if you can for most facts because your panel and 
their law clerks will certainly read the trial court’s decision and 
will assume that the trial court’s description of the facts is accurate.  
You should try to keep citations relatively unobtrusive by 
abbreviating where possible.  And, as previously discussed, you 
should not place your citations in footnotes, which are quite 
distracting. 

 Avoid any argument or editorializing.  You will have plenty 
of opportunity to argue the case.  The statement of facts is not the 
place to do it.  Rather, the statement should not include any 
argument or editorializing about the facts.  Your credibility as an 
advocate and the seriousness with which a court regards your 

- 25 - 



 Carefully and completely set forth the procedural history.   
Finally, be sure to include all elements of the procedural history 
that are pertinent and helpful.  Even if an event seems tangential to 
your argument, such as transfer of the case or removal to federal 
court in the distant past, it is usually helpful to give the court all of 
the background that the court may wish to know.  The last thing 
you want to do is to confuse the court by omitting a detail that you 
know about and think is insignificant, but which a judge or law 
clerk wants to learn.  If there has been a prior decision in the case, 
seriously consider quoting helpful statements from such a decision.  
Trial judges rarely are offended if you quote their earlier decisions 
or those of their colleagues.  Appellate judges are more likely to 
rely on statements expressly made by trial judges than on your 
paraphrasing.  You should rely as much as you can on the language 
of any prior decisions.       

Introduction/Summary of the Argument 

The introduction and/or summary of the argument are also 
quite important components of your brief.  For most trial court 
motions and briefs, a formal summary of the argument is not 
required.  But an Introduction or Preliminary Statement section can 
and should be used to accomplish the same things as a more formal 
summary:  introducing the theme of your argument, clearly 
identifying the issue(s) presented, and summarizing your argument 
as to each issue that you have raised.  Thus, in trial court briefs and 
motions, it is important to carefully write your Introduction or 
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Preliminary Statement to accomplish all of those objectives.  Again, 
there is no magic formula for length or detail.  A good general rule 
of thumb is that your Introduction should rarely, if ever, be longer 
than 10% of the total length of your brief – 2 pages maximum for a 
20 page brief, 5 pages for a 50 page brief.   A good model is to 
include one or two paragraphs setting forth the theme and defining 
the issue(s) that you are addressing and then one paragraph 
summarizing your argument for each issue that you raise. 

In appellate briefs, the summary of argument will also state 
your theme, make clear the issues you are raising, and summarize 
your argument as to each issue.  But there is one nuance to 
consider.  It has become more acceptable in appellate briefs to 
include a short introduction prior to or in lieu of a statement of the 
case that sets forth the theme of your argument and very briefly 
describes the background of the case.  An example based on our 
hypothetical could be: 

Anti-depressants have improved the quality of life 
for millions of people.  Pharma has spent millions 
of dollars and years of research developing its 
“nextgen” anti-depressant Happynol, which is more 
effective for more people than most prior drugs.  
Naturally, Pharma’s substantial costs are reflected 
in Happynol’s price.  Dr. Evil markets a similar 
nextgen anti-depressant, Euphorizem.  None of 
Pharma’s employees have ever discussed the price 
or marketing of Happynol or Euphorizem with Dr. 
Evil, and there is no evidence in the record that 
suggests otherwise.  Furthermore, even though these 
new drugs are innovative, there are numerous other 
drugs available that can provide effective relief for 
most people suffering from depression. 

Plaintiffs urge that they have paid artificially high 
prices for Happynol and Euphorizem and allege a 
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conspiracy to fix prices for those drugs.  The district 
court rejected plaintiffs’ unjustified assertions 
because there is no evidence in the record from 
which a reasonable jury could conclude that Pharma 
and Dr. Evil ever communicated about, let alone 
conspired about, the prices or marketing of 
Happynol or Euphorizem.  In addition, although the 
district court did not reach the issue, Pharma is also 
entitled to judgment as a matter of law that 
defendants do not possess sufficient market power 
to restrain trade.  For both of these reasons, the 
district court’s grant of summary judgment should 
be affirmed and plaintiffs’ attempt to obtain an 
unwarranted windfall should be rejected.  

There are several important guideposts for writing an 
excellent introduction or summary of argument: 

 It is important to draft a powerful opening paragraph or 
paragraphs.  As the example above demonstrates, it is essential to 
orient the court very quickly as to the theme of your argument, the 
key issues, and the outcome you seek. 

The introduction of your summary – the exordium 
in the schema of the rhetoricians – must let the 
reader know, in a few sentences, the scope, theme 
content, and outcome of the brief.  It sets the stage 
for the discussion to follow.  It dispatches your 
argument to the reader at once in succinct, concise, 
and minimal terms.  It describes the equitable heart 
of the appeal. 

Aldisert at 184.  The beginning of your introduction or summary 
has to grab the court and concisely articulate why you should win. 

 You should summarize all of your key arguments.  Many 
ineffective summaries or introductions are either too spartan or 
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The summary is critical because it gives the reader a 
concise preview of the argument.  The summary 
should be crafted so as to allow the judge to 
construct a practical outline of a memorandum.  
Alas, this often does not occur, because the brief 
writer either has not prepared a summary or has 
slapped one together without the thought necessary 
to create a statement that is both comprehensive and 
concise. 

Aldisert at 183.  As will be discussed in the argument section, your 
summary paragraph for an issue should include a topic sentence 
that defines the issue, a sentence or two that describes the 
governing legal rule, a sentence or two that shows how that rule 
applies to your case, and at least a sentence that describes the 
outcome you seek with respect to that issue. 

 You may include citations, but keep them concise.  While 
an introduction or summary is not the place for a lengthy 
discussion of the law, it may be appropriate to include a small 
number of particularly important citations.  For example, you may 
wish to refer to a controlling case that is directly on point or to a 
controlling case that has adopted the precise legal rule that you 
advocate.  But don’t overdo it.  It is rarely effective to cite more 
than a few cases in an introduction or summary and it can get 
unwieldy very easily. 

An example of a summary paragraph based on our 
hypothetical is: 

The district court’s ruling should also be affirmed 
on the alternative ground that plaintiffs have failed 
to prove that Pharma and Dr. Evil had market power 
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sufficient to restrain trade.  A showing of market 
power must include a definition of the relevant 
market and proof that the market lacks sufficient 
substitutes to offset any attempt to artificially raise 
prices; in other words a plaintiff must analyze and 
offer proof regarding the “cross-elasticity of 
demand” for the products at issue.  Todd v. Exxon 
Corp., 275 F.3d 191, 200 (2d Cir. 2001).  Plaintiffs 
here have failed to provide a coherent definition of 
the relevant market, referring only in general terms 
to “nextgen” anti-depressants.  They have failed to 
proffer any evidence that other anti-depressants are 
not economic and therapeutic substitutes for 
Happynol and Euphorizem.  Indeed, plaintiffs’ 
experts have not even attempted to account for 
Happynol’s recent loss of market share or for 
studies indicating that a majority of consumers are 
not willing to pay significantly higher prices for 
somewhat more potent anti-depressants.  
Defendants lack market power, and thus could not 
possibly have restrained trade.     

The Argument 

The argument is the heart of your brief or motion.  It is 
obviously critical and it is likely to be the portion of your 
document on which you will spend the most time drafting and 
redrafting.  While constructing an excellent argument section of a 
brief may appear daunting, there are several fundamental 
principles to follow. 

 Use argumentative point headings.  The point headings in 
your argument present an opportunity to persuade and focus the 
court.  They should always be argumentative. 
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Headings should always be argumentative rather 
than topical or even assertive.  For instance, say 
“This suit is barred by laches because brought 
twenty-five years after the issuance of the original 
certificate” rather than “This suit is barred by 
laches.”  The first gives the argument in a nutshell, 
the second does not – though certainly the second 
assertive heading is infinitely more effective than 
the merely topical “The question of laches.” 

Weiner at 54.  This rule applies even to subheadings describing the 
governing legal rule.  It is remarkable to me when I see an 
otherwise excellent brief with a subheading that says “The law 
regarding laches” or “The standard for summary judgment.”  It is 
much more effective to say “Laches bars a suit when the plaintiff 
has unjustifiably delayed in asserting a claim” or “Summary 
judgment is appropriate when no reasonable jury could find that 
the defendants conspired to fix prices.” 

In our hypothetical, it would be much better to say: 

II. The District Court Correctly Concluded That 
Pharma And Dr. Evil Possess No Market Power 
Because There Are Many Economic Substitutes For 
Happynol and Euphorizem That Relieve Depression 

than to say “II.  Defendants Have No Market Power.”  Moreover, 
as these examples show, it is important to have point headings that, 
while concise, actually state your argument in a persuasive manner. 

 Make your best argument first in most circumstances.  If 
you have carefully selected your issues, you will likely have three 
or fewer issues to present to the court.  In the event that you have 
more than one issue, it usually is most effective to present your 
strongest argument first.  You want to lead with the argument that 
is most likely to grab the attention of and persuade the court.  
Certainly, if you feel like you have a slam dunk winner, lead with 
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 Use the “IRAC” structure for each issue.  We are not 
talking about the war in the Middle East here.  It is generally very 
effective to use the Issue-Rule-Analysis-Conclusion structure for 
each issue that you address in your argument.  Under this 
convention, include at least one sentence that states and defines the 
issue you are addressing, a paragraph or more setting forth the 
governing legal rule, a paragraph or more applying the legal rule to 
the particular issue, and at least a sentence concluding with the 
outcome that you seek with respect to that issue.  It will often make 
sense to divide a main section of the argument into a subpoint that 
sets forth and describes the legal rule and a subpoint that applies 
that rule to the issue involved. 

The reason that this structure is usually the most effective 
to employ is that it is the most logical way to construct a legal 
argument.  Identifying the issue at the outset orients the reader and 
sets the stage for your analysis.  Defining and explaining the legal 
rule gives the court the criteria for decision and in many ways 
limits the possible analytical outcomes with respect to a given 
issue.  Applying the rule to the issue provides the logical impetus 
for the court to rule in your favor.  And explaining the outcome 
that you contend the law compels makes plain the result that you 
urge the court to order.  Many legal writers discuss the key facts 
regarding an issue and then set forth the legal rule.  While in very 
unusual circumstances such an approach can be effective, it usually 
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is not.  It is much more analytically compelling to establish the rule 
of decision first and then to apply that rule to the case and its key 
facts than to list a number of facts and expect the court to draw the 
proper conclusions from the legal rule that you subsequently set 
forth.  And it is unnecessarily repetitive to describe the salient facts, 
set forth the legal rule and then apply that legal rule to the facts 
that you will have to redescribe, at least in part. 

When establishing the legal rule, it is also helpful to start 
with general statements of the legal rule from cases and then 
demonstrate how that stated rule has been applied to the facts of 
the most relevant cases.  While statements of the law are important, 
it is how those statements have been applied in analogous 
circumstances that will most effectively persuade a court. 

Particularly if the relevant legal rule is not well established, 
it is also important to explain why the legal rule is logical and 
compelling.  Such an explanation may reside in helpful quotations 
from cases, treatises, or even law review articles.  Or, you may 
have to craft such an explanation by using analogies, logic and 
policy arguments.  An example of such development of a legal rule 
is the following: 

As a corollary to the exception to the work-product 
privilege and attorney-client privilege for materials 
that shed light on a “crime” or “fraud,” there is also 
an exception to those privileges for materials that 
themselves constitute or evidence “other type[s] of 
misconduct fundamentally inconsistent with the 
basic premises of the adversary system.”  In re 
Sealed Case, 676 F.2d at 812 (citing, inter alia, 
Moody v. IRS, 654 F.2d 795, 799-800 (D.C. Cir. 
1981)); see also In re Sealed Case, 754 F.2d at 399.  
Just as the exception for an actual crime or fraud 
serves the salutary purpose of requiring disclosure 
of materials that shed light on the elements of 
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nefarious conspiracies or enterprises, so does the 
closely related exception for other types of gross 
misconduct.  It is plainly inconsistent with the basic 
premises of our adversary system to protect work 
product or attorney-client communications that are 
themselves violations of rules established by law or 
principles of ethics, or that evidence such violations.  
It simply makes no sense to protect such materials 
merely because those materials involve an attorney.  
Such materials indicate “abuse” of the attorney-
client relationship sufficient to deny the protection 
of privilege. 

Accordingly, the relevant misconduct “is not 
limited to criminal or fraudulent conduct, but may 
also encompass other ‘misconduct fundamentally 
inconsistent with the basic premises of the 
adversary system.’”  Tri-State Hosp. Supply Corp. v. 
United States, 238 F.R.D. 102, 105 (D.D.C. 2006) 
(quoting In re Sealed Case, 676 F.2d at 812); Jinks-
Umstead v. England, 233 F.R.D. 49, 51 (D.D.C. 
2006) (same).  This exception to the work product 
protection applies when a party seeking discovery 
shows a violation “sufficiently serious to defeat the 
work-product privilege” and a “valid relationship 
between the work product [at issue] and the prima 
facie violation.”  Tri-State Hosp. Supply Corp. v. 
United States, 226 F.R.D. 118, 133 (D.D.C. 2005) 
(quoting In re Sealed Case, 676 F.2d at 814-15). 

Thus, in Moody v. IRS, the D.C. Circuit held that 
the work-product privilege would likely not apply 
to a document detailing an allegedly improper ex 
parte meeting between an attorney and a judge that 
had previously taken place.  The Court noted that 
the purpose of the privilege is “to protect the 
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adversary trial process itself,” and explained that “a 
lawyer’s unprofessional behavior may vitiate the 
work product privilege,” as it would be “perverse” 
“to exploit the privilege for ends [such as covering 
up improper ex parte communications] outside of 
and antithetical to the adversary system.”  654 F.2d 
at 800.  Accordingly, the court remanded to the 
district court to determine whether the ex parte 
communication described in the document was in 
fact improper and whether the document should be 
disclosed.  See id. at 801. 

Similarly, in Jinks-Umstead v. England, the court 
recognized that the “crime-fraud exception to the 
work product doctrine” would apply where there 
exists a prima facie case of government misconduct.  
233 F.R.D. at 51-52.  The plaintiff there alleged that 
government attorneys had conspired with the Navy 
to cover up instances of intentional discrimination.  
See id. at 51-52.  The court upheld the 
government’s claims of work product and attorney-
client privilege only after examining the disputed 
documents in camera and determining that “[e]ven 
if plaintiff had established a prima facie case of a 
cover-up, which I found she did not, the documents 
would have negated such a finding.”  Id. at 52.    

 Make your best affirmative case before responding to your 
opponent’s actual or anticipated argument.  While employing the 
IRAC methodology, it is important to state your affirmative case 
first. 

Always write your brief in such a way as to set out 
and make the most of your affirmative case.  This 
admonition is perhaps most to be borne in mind 
when you are appellee or respondent; don’t content 
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yourself, in that situation, with a point-by-point 
reply to appellant or petitioner.  Accentuate the 
affirmative features of your case don’t let the other 
side write your brief or even shape it. 

Wiener at 98.   

There are several ways to implement this precept.  If your 
opponent disagrees with your statement of the governing rule, it is 
most effective to set forth and describe the legal rule you advocate 
(including showing how that rule has been applied in the most 
relevant cases), and then to respond to your opponent’s argument.  
It is more persuasive to establish the legal rule as the point of 
comparison before attempting to demonstrate the flaws in your 
opponent’s proposed rule.  Similarly, if your opponent disagrees 
with your application of the governing rule, it is most effective to 
fully set forth your application and then to critique your opponent’s 
attempted application. 

There are also likely to be many circumstances where your 
opponent makes an argument that neither directly conflicts with 
your statement of the governing rule nor your application, but 
nonetheless counsels for a different outcome.  In such 
circumstances, it may be effective to subdivide your argument on 
the issue with a subpoint as to the governing law, as subpoint as to 
its application, and a third subpoint that directly responds to your 
opponent’s arguments that are not in direct conflict with your 
statement of the law or you application of it.  You could use a 
point heading such as:  “C.  Plaintiffs’ Contrary Arguments About 
Market Power Are Unsupported and Erroneous” 

 Rely most heavily on cases that apply the rule you 
advocate in circumstances analogous to those in your case.  As 
has been noted previously, the most persuasive cases are usually 
those that set forth or adopt the legal rule that you advocate and 
then applies that rule in analogous circumstances in the same way 
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 Address controlling or significant contrary authority.  In 
most circumstances, you opponent will cite (or will be likely to cite) 
one or more cases that are troublesome for you.  If a case is 
controlling and clearly undermines your argument, you have an 
ethical obligation to address it.  Often such a case can be 
distinguished or can be shown to no longer be effective, or at least 
can be plausibly argued to have been wrongly decided.  If a case is 
not controlling, but undermines your argument and has been or is 
certain to be cited by your opponent, it likely will make sense to 
address it, particularly if you have a good answer.  If a case is not 
controlling, only arguably undermines your argument, and has not 
been or may not be cited by your opponent, it is usually best to 
avoid it unless your opponent cites it (in which case you can 
address it in reply, or at oral argument or in a letter to the court if 
you have no right of reply and there will be no argument). 

 Avoid string cites, unnecessary citations, and long block 
quotes.  It is very important to use legal authority to its best effect.  
If you are stating an obvious or well-settled proposition, cite only 
to one or at most two cases; the court will realize that the 
proposition is well supported and will only be irritated and/or 
distracted by numerous citations.  If you are citing several cases for 
a single, less well-established point, you should include either a 
sentence or more discussion of each case in the text, or at least a 
parenthetical containing a helpful quote and/or showing why the 
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String cites of numerous cases for a proposition should 
virtually never be used.  The only exception to this rule is where 
you want to show that several other jurisdictions agree with the 
novel or less well-established point that you are making.  Such a 
string cite should either come at the end of a paragraph or placed in 
a footnote.  Long block quotes should never be used.  While I 
don’t agree with some practitioners that block quotes should never 
be used, they should only be employed when they are used 
infrequently, are very helpful, and are limited to about 5-10 lines in 
length.  I have seen several awful briefs that contained block 
quotes several pages in length.  That is a recipe for argument 
suicide. 

An example of a poor argument section.  Using our 
hypothetical, one could conceive of an argument such as this: 

Plaintiffs’ assertion that defendants possess market 
power does not take into account the realities of 
competition and interchangeable or substitute 
products.  United States v. E.I. du Pont de Nemours 
& Co., 351 U.S. 377 (1956); accord Balaklaw v. 
Lovell, 14 F.3d 793, 799 (2d Cir. 1994).  Just 
because Happynol is more expensive, does not 
necessarily mean that it so unique that has its own 
distinct market or that it truly possesses a significant 
market share.  See Global, 960 F. Supp. at 705; 
Shaw v. Rolex Watch, USA, Inc., 673 F. Supp. 674, 
679 (S.D.N.Y. 1987).  Plaintiffs do not account for 
the public recognition of older drugs similar to 
Happynol as well as evidence that most consumers 
are unwilling to pay substantially more for a 
somewhat more effective anti-depressant.  See 
Brown Shoe Co. v. United States, 370 U.S. 294, 325 
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(1962).  Just like other federal courts have granted 
summary judgment to plaintiffs under similar 
circumstances, so was it appropriate here.  See, e.g., 
Bogan v. Hodgkins, 166 F.3d 509, 516 (2d Cir. 
1999). 

This example conflates the legal rule and the application of 
that rule, does not discuss the application of the legal rule in 
analogous circumstances, and only superficially applies the legal 
rule. 

An example of a much better argument section.  The 
following is greatly improved: 

Plaintiffs have failed to show that defendants have 
sufficient market power to restrain trade.  The 
alleged product market “must bear a rational 
relation to the methodology courts prescribe to 
define a market for antitrust purposes – analysis of 
the interchangeability of use or the cross-elasticity 
of demand.”  Todd v. Exxon Corp., 275 F.3d 191, 
200 (2d Cir. 2001).  Thus, plaintiffs must include all 
reasonably interchangeable or substitutable products, 
United States v. E.I. du Pont de Nemours & Co., 
351 U.S. 377 (1956), taking into account “the 
realities of competition.”  Grinnell Corp., 384 U.S. 
at 572-73.  Accordingly, a relevant market is 
determined not only by the prices of its products but 
also by their use and other qualities.  See AD/SAT v. 
Associated Press, 181 F.3d 216, 227 (2d Cir. 1999).  
A relevant market definition must account for 
industry or public recognition; the products’ 
peculiar characteristics and uses; unique production 
facilities; distinct customers; distinct prices; 
sensitivity to price changes; and specialized vendors.  
See Brown Shoe Co. v. United States, 370 U.S. 294, 
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325 (1962).  A product that is unique in some ways 
does not necessarily fall into a market by itself.  See 
Global, 960 F. Supp. at 705.  Rather, “it is the use 
or uses to which the commodity is put that control.”  
E. I. du Pont de Nemours & Co., 351 U.S. at 396.   

Thus, an antitrust plaintiff’s failure to account for 
interchangeable substitutes requires dismissal of or 
summary judgment against the plaintiff’s claim.  
For example, in Bogan v. Hodgkins, 166 F.3d 509, 
516 (2d Cir. 1999), the court  affirmed a grant of 
summary judgment to defendant where plaintiffs 
confined their definition of the relevant market to 
experienced National Mutual Life insurance agents 
without considering the cross-elasticity of demand 
with regard to other sales agents in New York, and 
failed to produce factual evidence distinguishing 
potential substitutes in the insurance companies 
market.   

Plaintiffs here have plainly failed to properly define 
the relevant product market.  Their expert, Dr. 
Know-It-All, never provided any specific evidence 
as to why joynols, which are widely-accepted 
therapeutic substitutes for Happynol, are not 
reasonably interchangeable on the bases of price, 
use and other therapeutic qualities.  Although he 
recognized that many therapeutic alternatives 
overlap one another with respect to efficacy, 
tolerance, range, as well as price, Expert Rep. at p.6, 
he failed to make any mention of the potential 
clinical interchangeability of therapeutic substitutes 
for Happynol and Euphorizem.  That is directly 
contrary to the expert testimony below of 
psychiatrists and managed care organizations, 
which consider them to be essentially fungible.  
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Instead, Dr. Know-It-All looked only at price 
competition, even though “significant price 
differences do not always indicate distinct markets.” 
AD/SAT, 181 F.3d at 228.  Dr. Know-It-All also 
could not explain why many studies documented 
the robust competition between Happynol and other 
joynols and Happynol’s recent decline in market 
share.  Thus, Dr. Know-It-All failed to take into 
account the “realities of competition” as he was 
required to do.  See Brown Shoe Co., 370 U.S. at 
325-26 (emphasizing that it is “unrealistic” to 
divide markets on price alone). In this case, as did 
the plaintiffs in Bogan, plaintiffs have made the 
critical mistake of proffering flawed market-
definition analysis that fails to account for 
reasonably interchangeable substitutes for Happynol 
and Euphorizem.  See Bogan, 166 F.3d at 516.  
Therefore, plaintiffs’ proposed market definition is 
incorrect and insufficient as a matter of law, and 
this Court should affirm the grant of summary 
judgment for that reason. 

 Do not construct reply briefs that are overly defensive.  
The subject of writing compelling reply briefs could justify a book 
of its own.  My limited advice is to write reply briefs that generally 
comply with the principles for opening briefs.  The structure I 
recommend is to use your introduction/summary of argument to 
summarize the key arguments that you made in your opening brief 
and either briefly address the most important of your opponent’s 
arguments (if you have the room and it’s justified) or simply state 
that your opponent’s contrary arguments are unpersuasive. 

In the substantive sections of the reply, briefly restate your 
specific argument from the opening brief and then address your 
opponent’s responses one by one.  Follow the general structure of 
your opening brief, not your opponent’s brief, and use responsive, 
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but argumentative headings.  For example:  “Defendant’s 
definition of market power is wrong because it entirely relies on 
far-fetched substitutes and ignores more important economic 
considerations such as product features and price maintenance.”  
Be sure to address the primary authorities cited by your opponent 
and explain why your authorities are more persuasive.  You may 
also be able to fold in affirmative points that you made in your 
opening brief as responses to your opponent’s arguments.  For 
example:  “Defendant’s argument ignores the principal component 
of market power:  ‘the ability to maintain prices higher than those 
charged for potential substitutes.’  Brown Shoe, 370 U.S. at 324.” 

Finally, do not feel compelled to address every point raised 
by your opponent, however minor.  You must address all of the 
significant arguments and authorities and correct any material 
misstatements of fact or mischaracterizations of the record.  But 
you need not address points that are trivial, clearly inappropriate, 
or facially implausible. 

The Conclusion 

Your conclusion should be succinct and should state clearly 
the relief you seek.  For example:  “For the foregoing reasons, this 
Court should reverse the district court’s grant of summary 
judgment and remand for a trial on the merits.” 

CONCLUSION 

Writing a winning legal argument just takes applying the 
principles we have discussed, focus, hard work, and a bit of 
experience.  With significant effort, you can write excellent briefs 
and motions that have a great chance to persuade any judge or 
panel.  Good luck and go get ‘em! 

(I would like to thank my ABA colleagues Victoria 
Dorfman, Thomas Donlon, Todd Holleman, and Paul Watford, for 
their significant contributions to this article.  I would also like to 
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thank my colleagues at Jones Day, most notably Donald Ayer, 
Glen Nager, Robert Klonoff, and Gregory Castanias, for 
influencing my approaches to these subjects.) 

 
 



Persuading Judges in Writing: Tips for Lawyers 
(And how technology can help) 
By Troy Simpson, Published on October 30, 2007 

Printer-Friendly Version 
Introduction 

In this short article,1 I explain how a good writing style can help lawyers to persuade judges.2 I then 
provide some practical tips. 

I have compiled these tips after reading Michael Smith's excellent book, Advanced Legal Writing.3 

The main persuasion processes Smith describes come from classical rhetorical theory. 

In classical rhetorical theory, the three processes of persuasion comprise logic, emotion, and 
credibility.4 

Your writing style can affect all these persuasion processes. And specialist editing software such 
as StyleWriter5 can help you to use a persuasive writing style, quickly and easily. 

A. Written persuasion provides the best opportunity to persuade a judge 

American lawyers have used trial briefs and appellate briefs for a century or more.6 And even courts 
with strong oral traditions have shifted to written advocacy. 

The Australian High Court provides an example.7 According to Justice Michael Kirby, in shifting to 
written argument: 

"Australian courts have changed, probably forever, the precise skills of advocacy that they enlist".8 

England, too, has "now moved so far in the direction of core arguments always being in written 
form"9 that Justice Lightman has said: 

"[A]dvocacy … today … transcends its traditional form of oral presentation in court and includes and 
finds critical expression in written forms in which expertise is called for of the advocate and which 
can have a decisive effect on the outcome of a case … Counsel now requires expertise at least as 
much in preparing [written skeleton arguments] as in making oral submissions."10 

According to Andrew Goodman, written advocacy in England (and Australia and America) now 
provides "an essential tool" that "enables you to damage your opponent without even opening your 
mouth".11 Written persuasion offers a "unique opportunity, not to be wasted".12 

B. Your writing style can affect all three classical persuasion processes 

Your writing style can affect all three classical persuasion processes. 

First, if you do not write clearly, then your audience will not understand the logic of your 
argument.13 And, in legal writing, logic persuades judges most.14 



Second, writing style affects your reader's emotions. Well-written prose makes readers happy, but a 
poorly written document forces the reader to struggle through the document.15 

For lawyers, "well-written prose" means a writing style that captures the judge's attention and helps 
the judge to get the lawyer's point.16 Specifically, lawyers please judges by writing clearly17 and by 
organising their material.18 

Third, writing well and eliminating "trivial" errors boosts your credibility.19 

Smith says credibility involves: "good moral character", "goodwill", and "intelligence".20 

"Good moral character" includes zeal, respect, candour, truthfulness, and professionalism.21 

Whereas good character refers to one's general moral makeup, "goodwill" refers to one's disposition 
to a specificaudience22 (for example, a judge or opponent). 

The "intelligence" traits that relate to writing style include paying attention to detail, organising an 
argument, articulating an argument, and empathising with the reader.23 

C. Advocacy experts suggest some specific tips 

Judges and lawyers have suggested some specific, practical tips for writing persuasively. I have 
collected some of these tips below, framing them around Smith's persuasion strategies and the three 
classical persuasion processes. 

Rather than memorising these tips, try using specialist editing software that automatically scans for 
many of the tips. 

UK company EditorSoftware provides the best specialist editing software I have found, 
called StyleWriter.24 

When I used EditorSoftware's StyleWriter on this article, it suggested cutting the unneeded intensifier 
"very", the wordy phrase "important to note", and overlong sentences. I explain these writing flaws in 
the following tips. 

Tip 1. To show what Smith calls goodwill and good moral character, write politely. Scorn, insult, 
sarcasm, and offensive language: 

"are not the stuff of which real persuasion is made. The argument is not convincing because the 
reader soon recognizes its artificiality".25 

Uncivil language lacks candour; it comprises "a form of bad manners".26 

Tip 2. To evince credibility, avoid grammatical and punctuation errors. As American Judge Patricia 
Wald has said: 

"You cannot imagine how disquieting it is to find several spelling or grammatical errors in an 
otherwise competent brief. It makes the judge go back to square one in evaluating the counsel."27 

Tip 3. To evince credibility and good character, avoid words like "clearly" and "obviously". 
Australian High CourtJustice Kenneth Hayne has explained: 



"The statement of an issue is not made more persuasive by simply sprinkling it with intensifying 
epithets like 'clearly', 'flagrantly' or 'obviously' or … conclusory legal statements like 'in clear breach 
of its contractual obligations'."28 

Words like "clearly" and "obviously" signal weakness rather than strength.29 They also lack candour 
and fairness.30And if you have to emphasise the obviousness of something, then you insult the 
judge's intelligence.31 Even more important, if you mistakenly call a complex idea, or an ambiguous 
rule, or a nuanced judgment, "clear" and "obvious", then you lose credibility.32 

Tip 4. Understate rather than overstate. You need more skill and intelligence to understate than 
overstate. In the "Art of Brief Writing", former lawyer and author, the late F Trowbridge Von Baur, 
said: 

"[I]t is relatively easy to overstate a point with generalities and adjectives. However, to understate an 
argument, specific and close reasoning are required. An argument that can be understated will tend 
to be sound … An understated argument has a unique if intangible power of persuasion."33 

For example, do not change "three" to "many"; "dog" to "ferocious beast"; or "corporate officers" to 
"self-seeking moguls".34 Similarly, consider deleting words like "very". It seems paradoxical, but 
deleting intensifiers like "very"strengthens your writing.35 

Tip 5. Think carefully about using hedge words like "probably" and "possibly". Most commentators 
suggest hedge words weaken your writing.36 On the other hand, hedge words may 
sometimes help your credibility, depending on your audience. For example, some psychological 
research suggests that qualified statements persuade people who know your area of expertise (such 
as judges) more than unqualified statements persuade these people; but the reverse applies for 
people who do not know your area of expertise (such as lay jurors).36a 

Tip 6. To achieve clarity and what Smith calls positive "medium mood", use short words, short 
sentences, and short paragraphs.37 The less involved the language, "the easier it is to read and to 
follow a thought".38 Moreover, it requires more skill, thought, and intelligence to condense an idea 
than to write a lengthy discourse.39 

Tip 7. To make your writing easy to read, avoid: 

• unnecessary legalese and other jargon;40 
• clichés;41 
• throat-clearing phrases (for example, "It is significant that", "It is important to note 

that");42 and 
• other needless words.43 

Here, StyleWriter helps a lot. The software scans for jargon, clichés, and needless words, among 
other flaws (see StyleWriter's Plain English Checklist). The software then suggests replacing these 
flaws with plain English alternatives. 

Conclusion 

Do not underestimate writing style as mere "cosmetics".44 Good writing style helps you to persuade 
judges by boosting your credibility and by helping the judge to get your message. "Good writing 



style" means short, simple, understated prose. Software such as StyleWriter provides a quick and 
easy way of improving your writing style. And if you can improve your writing style, then you can 
increase your powers of written persuasion. 

* LLB(Hons)(ANU), Project Manager, Research One Pty Ltd. Research One provides research for 
lawyers in Australia and internationally. The company also operates sister websites called Write 
Better English and Win More Cases. Thanks to Sarah Green, Trischa Baker, Esther Oswald, and Daniel 
Pascoe for their comments on earlier drafts. 
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Robert E. Crotty

Good legal writing is clear, concise, candid, and 
cogent.

LegaL writing must be clear, concise, candid, and 
cogent. In short, it must convey the writer’s thoughts to 
the reader. A good legal writer does not write for his or her 
own edification. There is no single formula for good legal 
writing. The rules for good writing can be easily mastered 
but their proper application can be achieved only by care-
ful thought, diligent research, editing, and rewriting. First, 
however, one must know the rules. We will review 50 of  
them in this outline. 

1. never forget that law is a profession.
• Lawyers and judges are the keepers of  the legal sys-

tem.
• Lawyers owe a fiduciary duty to their clients. 
• Lawyers are officers of  the court. 
• Lawyers are subject to ethical rules.
• How lawyers act within the system is important to 

making the legal system work properly.

2. Lawyers should work hard to improve their 
writing  as part of  their professional develop-
ment.

Robert E. Crotty
is a partner with the New York office of Kelley Drye 
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• It is important that lawyers discharge their professional duties to the best of  their abilities; i.e., for every 
client in every case. Lawyers need, therefore, to strive to develop their professional talents.

• Learn to work efficiently — clients should not have to pay for inefficient lawyers.

3. It will take humility and confidence to learn to write well.
• Lawyers should learn to cross-examine their thinking and their writing.
• Good writers will take advice on whether their writing is accomplishing its goals.

4. Have the basic reference works available.
• Have a good dictionary, thesaurus, and a good book on grammar nearby whenever you write. 
• Consult them as you write.

5. read and keep as references some good books about writing. 
• Aldisert, Ruggero J. Winning on Appeal. Better Briefs and Oral Argument (2d ed. National Institute for 

Trial Advocacy, 2003).
• Garner, Bryan A. The Winning Brief. 100 Tips for Persuasive Briefing In Trial and Appellate Courts 

(Oxford University Press,1999).
• Garner, Bryan A. The Elements of  Legal Style. With a Foreword by Charles Alan Wright (Oxford Uni-

versity Press,1991).
• White, E.B., and William Strunk, Jr. The Elements of  Style (Macmillan Company, 1959). 
• Wiener, Frederick Bernays. Briefing and Arguing Federal Appeals (BNA, 1967).

6. Keep up with your outside reading.
• Read serious books — the kind you have to think about. Keep “slush” reading to a minimum.

7. Knowing the rules is easy, applying the rules takes work.
• Learning the rules of  good writing is not the hard part of  writing, the hard part is applying the rules. All 

lawyers have to do that hard work of  applying the rules each time they write. 
• Practice your writing. Your letters and emails give you opportunities to improve your writing.
• There is no excuse for poor or lazy writing.

8. Your writing may be the only chance to present your ideas.
• Your writing is your first, most effective, and  many times the only way of  presenting your argument to 

your colleagues, your client, your adversary, the court.

9. the basic requirement for good legal writing is good legal thinking. 
• Without good analysis, even good writing will not be convincing.
• Put yourself  in the position of  the person for whom you are writing.
• Anticipate arguments/difficulties; answer them in your writing.
• Do not misrepresent the facts or the law.
• Be a zealous advocate within the rule of  law.
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10. the rules for good composition apply to all forms of  legal writing.

• The same basic rules apply to all legal writing: briefs, contracts, corporate filings, intra-office memo-

randa, opinion letters, etc.

11. Your writing is your case.

• A brief  is a piece of  advocacy; it is about your case; it must set forth all the relevant facts and apply the 

law to the facts of  your case. 

• A brief  is not an abstract comment on the law. 

• The briefs frame the issue for the court from two adversarial positions.

• From these two adversarial views, theoretically at least, the right result should emerge.

• A court might not hear oral argument but even if  it does, it will have formed its view of  the case from 

your brief.

12. Learn and become the master of  the facts. 

• The facts are the raw materials of  your case from which you structure your argument.

• After determining the relevant facts, they must be properly marshaled.  

• Do not recite facts that are not relevant to your argument.

• The rules of  law will follow easily if  you have properly marshaled the facts.

• As you write, go back and check the facts based on your legal research.

• Before you finish your brief, re-read the relevant documents and cases again.

13. research and analyze the law.

• The rules of  law are the tools you need to build your argument from the facts.

• Case law and statutory law will tell you what facts are important.

• Learning the rule of  law is the lowest level of  research; beyond knowing the mere statement of  the law, 

you have to analyze the facts of  each case and determine why the court applied the law in the way it did.

• The case reporters are a treasure trove of  legal approaches to various factual situations; use the cases to 

develop your approach to your case.

• The rules of  law are ultimately abstractions; you have to make them concrete by applying them in the 

factual context of  your case. Each case is a separate learning experience.

• Read your cases chronologically; the law develops over time.

14. good lawyers always know the rules. 

• Check the court and individual judge’s rules on forms of  briefs, their length, organization, submission, 

whether courtesy copies should be provided and the like. 
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15. Leave plenty of  time to write and rewrite; and allow time for others to review.

• Leave plenty of  time to write. 

• Remember, the partner and the client have to review the brief  as well. Everyone needs an editor but 

your editor should never be your client.

• You are not done learning the case until you finish your brief. 

16. Know the keys to good writing.

• Organization.

• Clarity.

• Candor.

• Chronology.

• Conciseness.

• Good grammar. 

• Proofreading. 

• Cite checking.

17. Organize your thoughts.

• Good organization will avoid repetition in your factual and legal presentations.

• Are outlines necessary? 

• Write the facts first.

• The statement of  facts should include all the relevant facts for all of  your arguments.

• Do not put off  writing the table of  contents until you have finished your memorandum or brief. You 

should use the table of  contents during the writing process to help you organize your thinking and your 

brief. 

• The table of  contents should provide the reader with a summary of  your argument.

• Writing will help you order your thoughts.

• Writing will expose the gaps in your logic.

18. Be clear.

• Your goal is to convey your idea to your reader so that your reader understands your idea.

• The writing is somewhat like a phone line — when it works correctly, you do not notice it.

• The best briefs do not draw attention to the brief  writer — the best briefs draw the reader’s attention to 

the idea that is being communicated.

• Cross-examine your writing; make sure you have made it unambiguous; that it says what you mean and 

not something else.

• Put yourself  in the position of  the reader. Make sure there are no “loose ends” in your thinking and 

writing; make sure you have not raised any questions that you leave unanswered.
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19. Be candid.
• There is no point in trying to hide something or not discuss it because it goes against your argument.
• Never distort the facts.
• Never distort the record.
• Never distort the law.
• Never add to the meaning or subtract from the meaning of  a document, case, or anything else by para-

phrasing.

20. write chronologically.
• Life unfolds in a chronology; therefore, your reader will be comfortable with your writing chronologi-

cally.
• Writing on an issue-by-issue basis will almost always result in repetition of  facts — writing chronologi-

cally will avoid repetition.
• Writing chronologically will show gaps in the facts.
• Remember the obvious. Sometimes we overlook the most obvious facts.
• Writing chronologically will help to find out what did not happen.

21. Be concise.
• In large part, conciseness is a result of  good organization.
• Lack of  repetition is almost synonymous with conciseness.
• Say things once.
• Get your arguments — factual and legal — down to the essentials.
• Simplify and concentrate your ideas in as few words as possible.
• Go over your writing to eliminate all unnecessary words and all unnecessary phrasing.
• You will be concise only if  you write and rewrite and rewrite.

22. Use good grammar.
• It is not priggish to insist on the rules of  grammar.
• The rules of  grammar are the rules of  the game — to play well, you have to know and keep the rules.
• Learn how to parse a sentence. Then, you will know how to construct one.
• The rules of  grammar shape your writing into a form that is well recognized — or should be — to the 

reader. 
• The rules of  grammar will help you to be organized, clear and concise and to avoid ambiguity. 

23. Use the active voice.
• We speak in the active voice; use it in your writing.
• The active voice gives emphasis.
• Use the active voice in subordinate phrasing as well.
• The passive voice communicates aloofness — that you are not in touch with your facts.
• The passive voice obscures things. If  you use it too much, you will eventually omit the actor from too 

many sentences.
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24. Use simple words.
• Simple words are more direct.
• Do not use euphemisms.
• Do not use jargon.
• Do not use legalese.
• Do not use too many words.

25. Use simple declaratory sentences.
• Short sentences are better than long ones.
• Be careful to construct a sentence so that there is no ambiguity. There should only be one meaning.
• Use separate sentences rather than explanatory phrases.

26. Use pronouns carefully.
• Antecedents have to be clear.
• Make sure that the pronoun can only apply to one person or one group of  persons.

27. One term per item is enough.
• Do not use different terms to describe the same thing or different names to describe the same entity.

28. avoid adjectives and adverbs.
• Use strong nouns and verbs.
• Adjectives and adverbs overstate your argument or what you need to prove.
• Adjectives and adverbs many times make your writing seem weak.

29. Punctuate correctly.
• Find and use a good book on punctuation.
• Commas generally should come in pairs.
• Do not separate the subject of  the sentence from the verb with a comma.
• Do not use a comma before “because.”

30. Use headings.
• Headings help the reader navigate your brief.

31. Do not write long paragraphs. 
• Give your readers a visual and mental rest between ideas.

32. Use parallel construction.
• Use the same structure in related statements.

33. Footnotes.
• If  something is important, put it in the text. If  it is not important, leave it out.
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• Do not respond to an adversary’s argument in a footnote; if  the other side’s argument is weak, do not 
help them by responding in a footnote.

34. eliminate introductory phrases.
• Do not use phrases such as, “It is interesting to note…”, “It is significant…”, “Clearly…”, “It is of  the 

utmost importance…”. These phrases add nothing to your argument. If  a word or phrase does not 
add to your argument, it detracts.

• The fewer words the better; the more you concentrate your language, the more powerful it will be. 

35. Use parentheticals sparingly.
• Usually parentheticals exacerbate an already unnecessary string cite by repeating the same rule of  law.
• If  you use parentheticals at all, make sure you use proper English within the parentheses and make sure 

it adds something to your argument.
• Use parentheticals — if  at all — to set out short quotes from cases.

36. avoid underlining, italics, bold.
• Underlining, italics, and bold print are yelling at the reader and imply that the reader is too dull to un-

derstand you unless you yell. 
• Use sparingly, at best. If  you are a good writer, you will not need these crutches.

37. Use the right tone.
• Do not adopt a breezy or a familiar tone or any other style that draws attention to you rather than to 

your ideas.

38. Proofread.
• Sloppy proofreading can ruin a great brief. 
• Every typographical error diverts the reader’s attention from the idea that you are communicating. 
• Check quotes against the original source.
• Have a new set of  eyes read your brief. 

39. Cite check.
• Shepardize your cases. Make sure that whatever you cite is still good law.
• Make sure you put in the cites to show the history of  the case.
• Make sure the cites are correct; you should not send the reader on a hunt for a case you are relying on 

by putting in an erroneous citation.

40. Don’t let your adversary limit your argument.
• Many times your adversary will draft a brief  to avoid your best arguments.
• Do not just respond to your adversary’s brief. Put forth your best arguments regardless of  your adver-

sary’s brief.



52  |  The Practical Lawyer  February 2012

41. Hone the statement of  issues presented. 
• The statement of  issues is very important, that is why it is at the beginning of  the brief.
• Long questions with all the facts stated within them are not likely to be the best presentation. Be careful, 

therefore, when using the “Whether…when” construction. 
• State the issue affirmatively and then pose the question.

42. Keep the preliminary statement short.
• The preliminary statement should be used only to state the purpose of  the submission.

43. Your summary of  argument should have impact.
• The summary of  argument should be written last. You cannot effectively summarize your argument 

until you know finally what your entire argument is.
• The summary of  argument should be an executive summary. If  the Court reads only the summary of  

argument, the Court should be able to understand your entire argument — factual and legal. 
• Do not use conclusory statements in your summary of  argument such as: “Summary judgment should 

be granted because there is no genuine issue of  material fact” or “The judgment below should be re-
versed because it is not supported by the evidence.” These conclusory statements tell the court nothing 
about your case.

44. Use the decision below to advance your own argument.
• The appellate court will want to know about the decision below. If  you are the appellee, this could be 

your best argument.
• If  you are the appellant, the decision below is likely your biggest — certainly your first — hurdle. 
• If  you are the appellee, the decision below may be your best argument.
• The discussion of  the decision below may be the best way to present your summary of  argument.

45. Use the statement of  facts to set the stage.
• All relevant facts should be in the statement of  facts.
• Have enough facts in your subheadings so that your table of  contents is a good factual summary.
• Do not introduce a fact for the first time in the legal argument.
• The narrative should be in chronological order.

46. give your legal argument the right structure and pace.
• Point headings in your legal argument should be argumentative.
• Summarize very briefly the facts that are relevant to the legal argument. Then make your legal argu-

ment. 
• In an answering brief, state your adversary’s positions and then state why they are wrong.
• Quote sparingly from the case law.
• Do not string cite.
• Especially, do not use long string cites on points of  law that are not in dispute; for example, on a proce-

dural point. 
• Address relevant case law that goes against you. 
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• When discussing or distinguishing a case, only set forth the facts relevant to the point you are using the 
case for. Do not go through the case history unless there is a real point to it.

47. Do not personally attack other lawyers. 

48. never personally attack a court or a court’s opinions.

49. Keep reply briefs as short and succinct as possible.
• The best reply brief  is short and only replies to points raised in your adversary’s brief.
• Do not repeat what you wrote in your main brief.
• Do refer to your main brief.

50. good writing is the result of  research, analysis, writing and rewriting again. repeat the 
foregoing.

to purchase the online version of  this article—or any other article in this publication— 
go to www.ali-aba.org and click on “Publications.”

http://www.ali-aba.org/


Legal Writing: Ten Tips from the Trenches 
By Elizabeth G. Yeargin 

During my tenure as an adjunct professor of Legal Research and Writing at the University of Akron 
School of Law, many of the same legal writing mistakes came across my desk time and time again. My 
advice to my students then and my advice to lawyers now is outlined in the following list of grammar, 
punctuation, and usage tips. 

1. Avoid passive voice when possible. Passive voice in a sentence occurs when a writer makes the 
object of an action into the subject of a sentence. An example of passive voice occurs in this sentence: 
“Steve was awarded the CALI Excellence Award in Administrative Law.”Steve is the object of the 
sentence because he is receiving the award; however, Steve is made the subject of the sentence and 
passive voice is used with the verb “was awarded.” To make this sentence into active voice, you can 
restructure the sentence to insert the professor who gave Steve the award as the subject: “The law 
professor awarded Steve the CALI Excellence Award in Administrative Law.” Now, this sentence is in 
active voice. 
Sounds easy, right? Even though many people understand how to take a sentence from passive voice 
to active voice once the problem is identified, few understand how to determine whether a sentence is 
passive in the first place. Here is the key: Look for a form of “to be” followed by a past participle. (The 
Gregg Reference Manual, 10th Edition (William A. Sabin, 2005)). A past participle is a verb form that 
typically, but not always, ends in “-ed” or “-en.” Below is a chart that should make identifying passive 
voice a breeze. Although it is not foolproof, it works about 90 percent of the time. 

Am 

Is 

Are 

Was 

Were 

Be 

Being 

Been 

  

  

  

+ 

-ed 

  

  

or 

  

  

  

-en 

2. Do not begin a sentence with “it” or “there.” Although it is not technically a grammatical 
mistake, try to avoid starting a sentence with “it” or “there” that is then followed by any form of the 
verb “be.” For example, do not begin a sentence with any of the following phrases: there is, there are, 
there will be, there have been, it is, it was, it will be. The following sentence illustrates the 
point:“There are three pieces of evidence that support my client’s case.” The word there in the 
sentence is referred to as a “dummy subject” or not the true subject of the sentence. Instead of 
beginning sentences with the word “there,” locate the true subject of a sentence and begin with those 
words:“Three pieces of evidence support my client’s case.” This reconstructed sentence is much 
stronger and more appealing to a reader. 
3. Semicolons can be confusing. The semicolon may be the most misunderstood punctuation mark 
in the English language. Writers often use this mark where a period, colon, or comma belongs. The 
most frequent uses of the semicolon in legal writing include: (1) to establish a close connection 
between two sentences or independent clauses; and (2) to separate items when some of the items in 
listed subsets require commas. If you are using a semicolon to establish a connection between two 
sentences or independent clauses, you should ensure that each phrase on either side of the semicolon 
can stand alone as a complete sentence on its own. An example of incorrect usage of a semicolon 



occurs in this sentence: “Although Martin ran as fast as he could, he could not catch it; the bus.” The 
words following the semicolon in the example do not contain a verb and therefore cannot be 
considered as an independent clause. The correct sentence construction is: “Martin ran as fast as he 
could; yet, he could not catch the bus.” 
4. Beware of pronoun/antecedent agreement. Pronoun/antecedent disagreement is one of the 
most common mistakes found in my students’ writing. A pronoun always must agree with its 
antecedent in number (singular or plural) and person (first, second, or third person). ( Gregg 
Reference Manual). Most commonly, my students struggled with singular and plural pronoun usage. 
When the subject of a sentence is plural, the pronoun that is used to replace that subject later in the 
text also must be plural. When the subject of the sentence is singular, the pronoun must be in the 
singular form. This phenomenon is most common with the use of the word “their” rather than “his,” 
“her,” or the combination, “his/her.” For example: “The lawyer convinced the jury that the evidence 
overwhelmingly supported their client.” “Lawyer” in this sentence is a singular noun; therefore, the 
writer should use “his” or “her” as the pronoun to replace the noun. The correct sentence structure 
is:“The lawyer convinced the jury that the evidence overwhelmingly supported her client.” 
5. Placement of punctuation after quotation marks. Treatment of punctuation with quotation 
marks is different in American English than in British English. In American English, periods and 
commas always are placed inside quotation marks, even inside single quotes: Mary said to her 
mother, “I never get to have any fun.” Semicolons and colons always are placed outside of the closing 
quotation mark: My boss said to me, “I will call you back at 3:00 today”; she has not called 
yet.Typically, question marks and exclamation points are placed inside the closing quotation mark 
when the mark applies only to the quoted material: The baseball announcer yelled into the 
microphone, “Play ball!” However, if the mark applies to the entire sentence, the punctuation is placed 
outside of the closing quotation mark: Did she ask, “How much will the repairs cost”? 
6. “Because” versus “Since.” The distinction between these two prepositions has blurred in recent 
years, but I still believe that an acute writer should follow the traditional usage. The word “since” is a 
time or temporal word. For example, “I have lived in Ohio since I was a baby.” The preceding 
sentence provides a reader with information about how long I have lived in Ohio. To the contrary, the 
word because is tied to causation. For example, “Because I have lived in Ohio for so many years, I 
know how to drive in the snow.” 
7. “Its” versus “It’s.” This one is truly problematic for even the most gifted writer. “It’s” is a 
contraction for the two words “it” and “is.” For example, “I think I need to put on my coat because it’s 
cold.” “Its,” however, is a possessive word. “The bird must have fallen out of its nest.” 
8. “Affect” versus “Effect.” Errors in writing often involve words that sound alike (homophones). 
Affect and effect are two very good examples of words that often are incorrectly 
interchanged. Affect(as a verb) commonly means to influence, to change, or to assume. ( Gregg 
Reference Manual). “The president’s new bill will not affect the current status of the market.” Effect is 
frequently used as a noun and means the result of something. ( Gregg Reference Manual). “The 
country will not know for several years whether the president’s new bill created an effect on the 
market.” However, effect can be used as a verb that means to cause something to come into 
being: “The policy will effect change in local government practices.” 
9. Common spelling errors, and “there,” “their,” or “they’re.” Nearly every writer sometimes 
misspells the following common English words. First, “cannot” is one word. Second, “a lot” is two 
words. Third, “judgment” does not have an “e” between the d and the g. Finally, people often confuse 
the words “there,” “their,” and “they’re.” Possessive “their” means “belonging to them.” “They’re” is a 
contraction of “they are.” “There” is then used for every other use of the word. 
10. Proofread your work. Last, but certainly not least, proofread your work. Grammar, punctuation, 
and usage errors not only confuse readers but reflect poorly on you. Review a paper for the final time 
by reading it aloud backwards sentence by sentence. When a person reviews a piece of writing many 
times, the person’s brain tends to fill in the “gaps” and supplements missing words or rearranging 
misplaced parts of a sentence. Reading a document backwards and aloud enables a writer to review a 



piece in a fresh, new way and out of the normal context and flow of the work. A sentence that may 
have made sense in the framework of the rest of the paragraph may not make sense at all standing 
on its own. 

I hope that these writing tips and techniques will aid in your growth to becoming a better and more 
persuasive writer. 

  NEXT STEPS 
Garner on Language and Writing. 2009.  PC # 1610057. ABA Publishing. 
Winner of the 2010 Benjamin Franklin Award in the category of Professional/Technical in 
recognition of excellence in independent publishing, sponsored by the IBPA! 
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